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TOPICAL INDEX. 


From JANUARY To JUNE, 1914, INCLUSIVE. 


I. Control and Regulation in General. 


{A) INSURANCE BUSINESS IN GENERAL. 

Issuing a policy is not a transaction of commerce. The right of a for- 
eign corporation to do business in a state other than that of 
its creation depends wholly upon the will of such other ‘state. 
N. Y..Life Ins. Co. vs. Deer Lodge County (U. S.)......seeeveee 

Taxation—mutual fire insurance companies—reserve—statute. Common- 
wealth vs. Philadelphia Manufacturers’ Mut. Fire Ins. Co. (Pa.).. 

Surety is one who becomes responsible for the debt, default or mis- 
carriage of another. A contract of surety differs from a guaranty 


in that the consideration of the latter is a benefit flowing to the 
grantor. Fidelity company insures against loss by default, etc. 
John Church Co. vs. Aftna Indemnity Co.—Aettna Indemnity 
Co. ve. JonR Chereh. CO. (GG. )i ccc sc cccescescctvseccinessevensoas 


The business of insurance is so far affected with a public interest as to 
justify legislative regulation of its rates. Munn vs. Illinois, 94 
U. S. 113; Budd vs. New York, 143 U. S. 517; Brass vs. North 
Dakota, 153 U. S. 391, demonstrate that a business by circum- 
stances and its nature may rise from private to public concern 
and consequently become subject to governmental regulation; 
and the business of insurance falls within this principle. The 
inactivity of a governmental power, no matter how prolonged, 
does not militate against its legality when exercised. United 
States vs. Delaware & Hudson Co., 213 U. S. 366. Whether rate 
regulation is necessary in regard to a particular business affected 
by a public use, such as insurance, is matter for legislative judg- 
ment. This court can only determine whether the Legislature 
has the power to enact it. A discrimination is net invalid under 
the equal protection provision of the Fourteenth Amendment if 
not so arbitrary as to be beyond the wide discretion that a Legis- 
lature may exercise; and so held as to a classification exempting 
farmers’ mutual insurance companies doing only a farm business 
from the operation of an act regulating rates of insurance. 
German Alliance Insurance Company vs. Lewis, ape 
of Insurance of the state of Kansas (U. S.).......seeeeeeeees ee 
Held, that the foreign company was not liable for the tax upon the 
original premium received by the local reinsured company on 
that portion of the risk reinsured. People vs. American Central 
Ime. Co. CHIR.) ccdccvcccveceveessutctcanvastse eeee 
Under statute, any company carrying on business of insuring “against 
sickness, bodily injury or death by accident,” is carrying on 
but a single business and need pay but a single tax. State vs. 
Continental Casualty Co. (La.) ...s.ceeeeeees eccccccocs 
Held, that the action was one on the draft and not the "policy as shown 
by the prayer for recovery of protest fees which would otherwise 
not be recoverable and hence there can be no recovery of the 
penalty and attorney’s fees. Southwestern Surety Ins. Co. of 
Oklahoma vs. Clay & Nowlin (Ark.) .... eeccee 
Held that, on broad, equitable grounds, the court “would. ‘enjoin “the 
Insurance Commissioner’s investigations as being beyond his 
powers and as unnecessary to show the company’s condition 
where its surplus was $30,000,000 and policies affected as con- 
strued by the court amounted to a small matter. Metropolitan 
Life Ins. Co. vs. Clay, Insurance Commissioner (Ky.).... 


(B) FOREIGN UNDERWRITERS, COMPANIES AND AGENTS. 


Action brought after a loss under benefit certificate to cancel policy for 
fraud or to restrain an action at law thereon cannot be main- 
tained in absence of some special circumstances of a nature to 
cause irreparable loss to plaintiff if he is relegated to his remedy 
at law by way of defense to an action on policy. Where remedy 
at law is adequate equity will not grant relief. Bankers’ Reserve 
Life Co. vs. Omberson (Minn.) ....... Ch eREC SOOO T ERD CSCO ESSERE 

é Compromise and settlement of a claim asserted on Teasonable grounds 
and in good faith which the parties having equal knowledge of 
the facts considered doubtful, constitutes a new and valid 
agreement which is enforceable though the matter compromised 
be not in fact doubtful in legal contemplation. Roane vs. Union 
Pacifie Life Ine Co. (Ore) wcccccvvcocvestvecesessvecces eeeoes 

Members of an unincorporated mutual benefit association, the ‘losses of 
which are ordinarily paid from deposits made by members, but 
the policies of which provide that members agree to pay any loss 
in proportion that the amount of their deposits bear to the total 
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deposits, are liable upon such policies in that proportion. 
Sergeant vs. Goldsmith Dry Goods Co. et al. (Tex.)..... cee 
Insured could, after default in payment of premiums surrender policy 
in consideration of the company canceling the personal indebted- 
ness incurred by the loan, though the loan contract was void. 
Gillen va. N. Y. Life Ins, Co. (MO.).ccccccccccvcvcvcccscccccccces 
Deposit required of life company by Superintendent of Insurance, but 
not by statute, did not create a trust in favor of domestic policy- 


holders. Blake vs. Old Colony Life Ins. Co. (U. S.). ‘ses 
Foreign company. Kinds of insurance business—depo sits—domestic 
companies—paid up capital. Clay, State Ins. Com’r, vs. Em- 
ployers’ Indemnity Co. of Philadelphia (Ky.)... cecccceeeeeees ° 
Statute—foreign insurance company—capital stock. Clay, State Ins. 
Com’r, vs. Employers’ Indemnity Co. of Philadelphia (Ky.).....-. 


Sale in Texas of stock of foreign company and taking notes for 
price, does not constitute doing business in Texas within the 
statutes regulating the transaction by foreign corporations. 
Hughes va. Four States Life Ins, Co. (TeX.)....ccccsvcssccccece 

The law making it unlawful for any person to act as agent for insurance 
company has no application to an agent of foreign insurance 
company selling stock in Texas. Hughes vs. Four States Life 
ERE. COs COOK) aa 0 x06. 55 05010. 0. 000:8 00006 8:49 2S OD a verse Oe Bias 068 6 

Suit for accounting on tontine policy. Complainants would be required 
to seek such a relief in the courts sitting in the state of the cor- 
poration’s domicile. Suit by tontine policyholders of Wisconsin 
life insurance company is governed by law of state of corpora- 
tion’s domicile. Eberhard et al, ve. Northwestern Mut. Life Ins. 
OE eh ree eT er ae TT ee ete 

Kentucky statute relating to paid-up insurance and cash surrender 
value are binding on foreign corporations. Metropolitan Life Ins. 
Co. vs. Clay, Insurance Commissioner (KY.)......eceeeeeseveee 


PENALTIES AND OFFENSES 

Under Pen. Code, making it a misdemeanor to solicit insurance without 
authority to act as insurance agent, an information failing to 
allege that solicitor was to receive compensation, charges no offense. 
Jasper VS. State (Tex.) ccsccecocccces sevens ceovcvees esevseve 


Insurance Companies, : 


STOCK COMPANIES. 

Evidence held, to warrant finding that defendant, while secretary and 
general manager of a fire company that was in financial diffi- 
culties, in reinsuring its risks in another company obtained from 
the latter a secret profit on the unearned premiums for carrying 
out the deal, and that such commission was in compensation for 
services thereafter to be rendered to the insurer. Where such 
individual, in so doing, occupied a position of trust and confidence, 
and the reinsuring company, with knowledge of the facts, paid 
him a secret commission for obtaining contract for which he 
did not account, both he and the reinsuring company were liable 
therefor to the receiver of the company whose risks were re- 
insured. Johns vs. Arizona Fire Ins. Co. et al. (Wash.) ...... ° 

Where, on defendant’s insurance business being taken over by the 
P. Company, the latter offered to assume plaintiff’s policy, but 
he refused to consent to the novation, the P, Company was 
under no contractual relations with plaintiff and hence he could 
not recover against it for defendant’s alleged breach of contract 
resulting from the consolidation. Provident Savings Life Assur. 
Soc. of New York et al. vs. Bilinger (Tex.).....ssccccsecssveee 

P. L. 1913, p. 152, permits any stock life insurance corporation of the 
state to acquire its own capital stock for the benefit of its policy- 
holders and to convert itself into a mutual company and 
constitutes the Chancellor of the state the legislative agent to 
administer such proceedings. Held, that the Chancellor’s order 
in such proceedings was reviewable by certiorari out of the 
Supreme Court and not by appeal to the Court of Errors and 
Appeals, regardless of the fact that it was made by the Court of 
Chancery. In re Prudential Ins. Co. of America (N. J.)........ 

Whether a risk assumed by a mutual company should be canceled for 
best interest of all other policyholders upon terms which are not 
unjust, is a question which should be left to the insurer’s deter- 
mination. Commonwealth ex rel. Todd, Atty.-Gen. vs. Philadel- 
Eee: See INEED CUPL D 5.0 5:4:0n'c cb bw be'0'¥.9: 600050 Nyce hoes baenen 6 

Acceptance by beneficiary of the amount of the policy and investment 
thereof in real estate does not constitute her a fraudulent nines 
WMO VE. TASER CE.) cccscccevs PMeccccsscccasevess 

Statute providing for action against pens companies does’ “not 
authorize Attorney General to bring suit against insurance cor- 
poration for receivership and a dissolution in any county other 
than that where the corporation’s home office is located. Great 
Western a Assur. Co. vs. State ex rel. Honan, Atty. Gen. 
Ot Bl. CING.) sccccceveccvvccecreseresscsesneenersvceresesscoeces 
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MUTUAL COMPANIES. 


Held, to show that insured took out the policy for the benefit of bene- 
ficlary and not for the benefit of creditors. Harper et al. vs. 
PIREe CHP) coc knnxco.0o06acecteshsesedsesenevcccetaenensess etéeoce 
Where company changed plan proposed by agent and instead of can- 
celling former policies decided to have beneficiary changed therein 
and assured signed an application to that effect, the company 
elected to treat the contract as in force and could not after the 
death of insured take the opposite position. Pierce vs. N. Y. 
LéSe TNR. Ce. CUA) Qc dccceccccck-cvtcendevsdsvensqacsnte-seouses ese 
Insurer on automobile policy was not required to defend a criminal 
proceeding. The word “suit” referred only to civil actions. 
Patterson vs. Standard Accident Ins, Co. (Mich.).........eeeee08 
Notice insuffiicient under statute which provides that before adoption 
of any by-laws or amendments, the same must be mailed to all 
members with notice of time, place, etc. Hackler vs. Inter- 
national Travelers’ Age’n. (TOEX.) occccsccccccccecccccsccsccoces 
Insurance company by delivering a policy and accepting note for first 
premium, thereby waived a provision declaring that policy shall 
not take effect unless first premium had been paid. Noble vs. 
Kansas City Life Ine. Co. (8B. Dideccccccscccccccccncccccccesces 
The fact that insured knew that company had no authority to waive 
written conditions of policy will not estop him to assert that the 
agent was authorized to renew the _ policy orally. Willson 
(Custer National Bank, substituted plaintiff) vs. German-Amer- 
ican Ime. CoO. CMORD ssccccsicvce sass endorse bac Gndsapscdea s.tmeems 
P. L. 1913, p. 152, permits any stock life insurance corporation of the 
state to acquire its own capital stock for the benefit of its policy- 
holders and to convert itself into a mutual company and 
constitutes the Chancellor of the state the legislative agent to 
administer such proceedings. Held, that the Chancellor’s order 
in such proceedings was reviewable by certiorari out of the 
Supreme Court and not by appeal to the Court of Errors and 
Appeals, regardless of the fact that it was made by the Court of 
Chancery. In re. Prudential Ins. Co. of America (N. J.).......- 
Notices of assessments, if mailed, would be presumed to have been 
received. State Division, Lone Star Ins. Union vs. Blassengame 
CRO? wasawvdsessccee Cerner eevecus Coceccccccceccesce Sc teewosncons 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


Failure of a life company to have sent to one of its agents a certificate 
of authority to transact business in the state would not terminate 
a contract between the company and such agent, but only sus- 
pended the agent’s right to solicit insurance until he received 
the certificate. A life insurance agent cannot claim that his 
contract with the company was in force to allow him a com- 
mission on a policy procured and not in force as to other 
provisions requiring the execution of a bond, ete. Fidelity Mut. 
Life Ins. Co. vs. Hamilton et al. (APrK.) ..cccccccccsccccccescose « 
Evidence, in an action by a life company for a part of first premium 
retained by an agent after cancellation of policy, held to show 
that the parties had treated the contract between them as in 
existence when the agent procured the policy, though the com- 
pany had not sent the agent a certificate of authority to procure 
business as was its custom. Fidelity Mut. Life Ins. Co. vs. Hamil- 
COM OC ORs CAVED o. o6 cic Coser te USES eR wee eC Stee NA eS eheeaeeees 
Where defendant’s only connection with fire policy was to apply for 
it for the owner to plaintiff’s assignor, and defendant was after- 
wards requested by such assignor’s general agent to have policy 
canceled, which defendant proceeded to do, it was not liable to 
plaintiff in damages for failure to have it properly canceled. 
Defendant not being the agent of plaintiff's assignor or the 
agent of insured. Condon vs. Exton-Hall Brokerage & Vessel 
RMONOCS Che. Lidnnd cece avecccvessessdscevistnavaacpaene ee ncccesce . 
Where life agent’s contract expressly terminated right to commissions 
on termination of his employment, he is not entitled to re- 
newal commissions on premiums payable after his return. This 
provision is not abrogated by company changing, as authorized 
by the contract, such commissions on future business, nor by 
amere equitable adjustment of his rights in renewal commissions 
on his transfer from one district to another. Arensmeyer vs. 
Metropolitan Life Ins. Co. (MO.)« ccccccccsccsccesses cidanenss eee 
Vesting by statute in the Chancellor, as legislative agent, through whose 
instrumentality the proceeding there provided for, for acquisition 
by a stock life insurance company of its stock for the benefit of 
its policyholders, shall be administered, of authority to appoint 
appraisers to appraise the stock, as a basis for voting by stock- 
holders and policyholders, on propositions to be submitted to them, 
is a matter of legislative discretion. Ripple vs. Prudential Ins, 
Co. of America: CN. D.yeccicccescvscese ReAveteke Ne nvatonuaestae 
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In an action by an agent against company to recover on agency con- 
tracts, evidence held to support a finding that it wus the intention 
of the parties in the execution of the contracts that the agent 
be allowed a monthly advance to be charged against his com- 
missions to be earned under contracts and that such advances 
were not intended as a salary to be paid in addition to commis- 
sions. Automobile insurance. Held, that defendant having re- 
tained the amount for his services without right as against 
plaintiff and as the money in his hands belonged to plaintiff, he 
was entitled to recover same in an action for i1ioney received. 
Where insurance company having insured certain automobiles, 
destroyed while in the possession of a carrier, advanced a certain 
sum to plaintiff pursuant to policy and employed defendant to 
prosecute a claim against the carrier in which defendant was 
successful, his claim for compensation for his services was against 
insurance company, not against the plaintiff. Locomobile Co. of 
ATOrCN. VE. NIGMS (.. Fi) ooscccescensesacs PU eee eos 634 


Both agent and company treated contract as though he was working 
under a larger scale of commissions on a contract which provided 
both salary and commission, and treated salary as a monthly 
advance against these commissions. Held, that the agent was 
estopped, after so construing contract, and acquiescing in the same 
construction thereof by the company, to thereafter insist that 
he was working on a salary basis. Generes vs. Security Life Ins. 

Co. OF AMOFiICR (TOE) occscescvcsvcsvesvvecreveessccccvece coose 471 


Where agent sued for commissions alleged to be due in accordance with 
contract, he had an adequate remedy at law and could not maintain 
a suit for an accounting. Hicks vs. Penn Mut. Life Ins. Co. 
SOC MD Sedat eee, sske de CebA! a ences COS DORs O04 Veen bs 6066 - 639 

When a general insurance agent obtained insurance from defendant 
through its agent, he became agent of the insurer in the trans- 
action. Macatawa Transp. Co. vs. Firemen’s Fund Ins. Co. 
PUTO  6.6.6:0. 04.0 6.00080 Hdd) KO Kose ROD EE Re COCR aNS Ded ee be RK AS ae ROS 786 


The fact of agency may be assumed from the natural improbability 
that one should, without authority, assume to act for another 
for a considerable length of time and from the fact that such 
conduct would become known by the purported principal. While 
one who was employed to collect from plaintiff, a former agent, 
balance due the company, was authorized to employ all appro- 
priate means to collect such amount, he was not authorized to 
institute embezzlement prosecution so that the company would 
not be liable in malicious prosecution if he did so. Russell vs. 
Palentine Ins. Co. (Miss.)........seee00- ce cccveceescecccccecccc ec eee 


Held, that in the absence of fraud or collusion the company could 
not deny liability on account of its agent’s relation to mortgagee. 
Citizens’ State Bank of Chautauqua et al. vs. Shawnee Fire 
Ins. Co. (Kan.) ..... se 6bencoeeeces 5b0b.0S ORO RENE TORE CeD CCCs DES SOO 


AGENCY FOR APPLICANT, OR INSURED. 


The fact that the statute required foreign Insurer to obtain a certificate 
of authority for plaintiff to act as his agent does not preclude 
it from setting up the illegality of plaintiff’s act so as to defeat 
an action for compensation. Pride vs. Commercial Union Ins. 
Cex, EtG, OF. ORROD, TIRE CANO) 0 ic 6:0 6.9:5.0:6:0.0.0:0.0:0.0.6.6.0,6.08:00 60 coe 401 
Agency contract. Held, that plaintiff having received commissions on 
policies issued to date of cancellation, was not entitled to recover 
commissions on new policies. Held, further that there was no con- 
tractual relation between plaintiff and defendant and plaintiff 
could not recover commissions on premiums received after cancel- 
lation of original policies. Degnan vs. General Accident, Fire & 
ee a eS errr rrr ee ee eeaeacs ooo Ott 
Held, on the facts stated in representing an unauthorized company, 
insurance agent was agent of such unauthorized company, and 
personally liable on policy. Drummond vs. White-Swearingen 
EE SO, SD arb. 0.65-5o ab de aE ROR ERE ORECEDNTD DO WE RARE TOON Fs 800 


Insurable Interest. 

INSURABLE INTEREST IN PROPERTY. 

A warehouseman may procure a valid policy covering merchandise 
which may be subsequently stored with him. Johnson vs. 
BtOwart OC Al. GG) ccccccccscvvcscrscevcvvessceseseceeoneseoe 794 

Steamship company has insurable interest on freightage on a cargo 
of lumber which it was loading at the time the covering agree- 
ment for insurance was made. Victoria S. S. Co. vs. Western 
Beae.. CO. GE TOVGNtO CORI) civiccndccct onc ocekee et enscceseess 804 


INSURANCE INTEREST IN HUMAN LIFE OR HEALTH. 


Acceptance by beneficiary of the amount of the policy and investment 
thereof in real estate does not constitute her a fraudulent grantee. 
Williams vs. Harth (Ky.)..... SA wajace 0:655.6.6.068.00'0) 66 6 0u0.8 5.68 0 e-ale8 OOO 

A policy on the life of the president of a corporation, issued for its 
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benefit was a bona fide transaction, consummated with honest 
purpose of protecting the corporation against loss, and was 
not obnoxious to public policy. Mutual Life Insurance Co. of 
N. Y. vs. Board, Armstrong & Co. Corporation (V@,.)......eeeees 


ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


Assignment of life policy to one having no insurable interest is void 
as within the rule against wagering policies Life policy may 
be lawfully assigned as security for indebtedness of assured, though 
creditor has no insurable interest in his life. Tripp vs. Jordan 
Ot Gh. CMG iccc cavlecs c0cececerc os wasecres) eosnceeeswen ° 

It is immaterial with respect to the rights of the company and “the 
original beneficiary, whether the rights under assignment were 
legal or equitable; the transaction having been completed. 
Cornell vs. Mutual Life Ins. Co. of New York (Mo.)...........+- 

A contingent interest, such as assured’s right to cash surrender value 
after twenty years could be assigned before such time. had 
expired. Cornell vs. Mutual Life Ins. Co. of New York (Mo.).. 


EXTINGUISHMENT OF INTEREST. z 

Facts introduced by the defendant itself without objection showing a 
waliver of proof of notice will bar defendant to say that there 
was no waiver pleaded. Douville vs. Pacific Coast Casualty Co. 
(Idaho) ..cccee PROTECT Le eT EC ecccsocce 


The Contract in General. 


NATURE, REQUISITES, AND VALIDITY. 


To constitute a binding contract of insurance there must be a meeting 
of the minds of parties with authority to contract. Shawnee 


Mutual Fire Ins. Co. vs. McClure et al. (Okla.).........6+- cece 
Application made and policy delivered in New Mexico is a New ae 
contract. Lange vs. New York Life Ins. Co. (Mo.)....... 


On the facts stated the policy waived a New York statute prohibiting 
forfeiture for nonpayment of premiums in absence of notice of 
the maturity thereof, given by mail to the insured or assignee. 
Lange vs. New York Life Ins. Co. (MO.).........eeeeeees ovens 

Life policy executed at Milwaukee and payable there was a ‘Wisconsin 
contract, though insured and beneficiary reside in another state. 
Northwestern Mutual Life Ins. Co. vs. Adams et al. (Wis.)..... ° 

Evidence did not —— a finding that agent of company who issued 
policy was also agent of insured so as to invalidate contract. 
Failure of an agent to comply with instructions of his principal 
which were not communicated to the insured, to attach a “‘rider”’ 
the effect of which would have been to cancel the policy, could 
not operate to the prejudice of the insured. Southern States 
Fire Ins. Co. ve. Tabor 6t Gh. (GA). cccccccccccssccveccccescce 

Cashier of branch office was authorized to bind “defendant by "giving 
out information concerning the value of policies and to represent 
to assignee of a policy that only $18.40 was necessary to pay 
premium. Lange vs. N. Y. Life Ins. Co. (Mo.).......... weaes 

Facts introduced by the defendant itself without objection showing. a 
waiver of proof of notice will bar defendant to say that there 
was no waiver pleaded. Douville vs. Pacific Coast Casualty Co. 
CAGBRG).. ce sdidecnvercekeceKrevenheee FHCeieheevetaseonseneeeneas 

Traveling soliciting agent—authority Dorman vs, Connecticut Fire Ins. 
Coy. CCM. ccc cewae Pnbee Khe, Sve WUkeel waekesienn aieeeees 

Insurance laws of New York and charter of insurance cempany ex- 
amined and found to contain nothing which is in conflict with the 
terms of the insurance contract as written. Cilek vs, New York 
EARG: 2M. Coy CRG DED oie bbe bAe KUAE AS OCCCRCHAMAAROCVELORERSESREO AE 

Contract of pure endowment was not a contract of insurance within Rev. 
Laws c. 118, § 3, defining an insurance contract. Curtis vs. New 
TOP Le FO. CO COMED: 6.66 decor cand tennased, eaess Savnunes 

Where beneficiary joins with insured in application for loan she can- 
not afterwards claim it was made without her knowledge or 
authority. Cilek vs. New York Life Ins. Co, (Neb.) ............ 

A warehouseman may procure a valid policy covering merchandise 
which may be subsequently stored with him. Johnson vs. 
Biawart 66 Gh CPR) sccceevetacscss es eevasteresvacwvetaresunase 

Steamship company has insurable interest on freightage on a cargo 
of lumber which it was loading at the time the covering agree- 
ment for insurance was made. Victoria S. S. Co. vs. Western 
Any: Co: OF "FOORI (CORP vedic veces eV Eas eeeeuneoraceneens 

Automatic insurance—loss on policy—note and policy retained by com- 
pany—default—no notice to assured—no acknowledgment made 
on policy until one month after death of insured and six months 

after default—company ignorant of insured’s death. Held, 

neither failure of company to take action prior to death nor 
subsequent endorsement on policy constituted a waiver by com- 
pany of profits of policy and it was liable only after excess of 
paid up insurance over the amount_of the loan. N. Y. Life 
Ime... C&. Ve COMMEE CHEF iid cdcccccceastwdcddcewccrseccsticcvceuss 
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Cancellation—repayment of proper proportion of premium unless waived 
is essential to a valid cancellation. Polemanakos vs. Austin Fire 
rs eee re re coccccecee 

Paid up. Held, in the absence of an “allegation that the “writer of a 
letter was one of the officers specified in the policy, that the 
petition set forth no cause of action, there being no -provision 
in the policy for the payment of any sum of money after the 
policy had become lapsed by nonpayment of premiums. 
Armstrong et al. vs. Equitable Life Assur. Soc. of the U. S. (Ga.). 

Statute providing that life policy of bankrupt shall belong to his 
estate unless redeemed, not confined to policies in which cash 
surrender value is expressly stated. In re Draper (U. §S.)...... 


An application for insurance subject to approval or rejection of the 
company to which it is made is merely a step in the creation of 
a contract to insure. When the application is made out and for- 
warded to the company, it is not yet a contract. It requires an 
acceptance by the other side before it can be said that the minds 
of the parties have met upon the terms. Held, there was no 
contract o: insurarice. Shawnee Mutual Fire Ins, Co. vs. McClure 
OE: Wh. COPIED) no diese 66.00 00.6)9,9'056 0 00. 6-9:0:0:0:0-016 oeee coeccvosces 
No binding contract where applicant examined “and rejected policy 
within time provided. Business Men’s Accident Ass’n. of Texas 


VO, WERD: CTOR.) 0.05 vctvdoees cere ve be sere ee seen ene ebianse sibs, 60's ee 
No contract of insurance unless minds of the parties have “met on 
subject-matter, risk, amount and premium. Unaccepted ap- 


plication accompanied by premium, although retained without ob- 
jection for five days until loss occurred is not a contract of insur- 
ance. The law does not imply acceptance from such retention. 
Dorman va.. Connecticut Tire Ins.. Co. COKIG.) oc cccenccccccees . 
Statute providing that life policy of bankrupt shall belong to his 
estate unless redeemed, not confined to policies in which cash 
surrender value is expressly stated. In re Draper (U. S.)...... 


Binding slip issued on application is mere written memorandum of 
most important terms of a preliminary contract of insurance 
intended to give temporary protection ,pending investigation of 
risk by assured or until issue of a formal policy and is subject 
to all the conditions of the contemplated policy though it may 
never issue. It protects applicant aggingt contingency of sick- 
ness between date and delivery of polgy af his application is ac- 
cepted; but if not the slip ceases eo jpgfanti to have any effect. 
Gardner vs. North State Mut. Life Ins. Qo (N. C.)... ee eee eee eeee 

A preliminary oral contract will bind the ingyrer. That persons other 
than party to a preliminary oral coptract owned interests in 
property did not invalidate contract where insurer’s agent knew 
facts. Person authorized by agent to;rapresent him in negotia- 
tions has same power to bind as agent. Where complete 
preliminary oral contract was entered into and company ordered 
cancellation of policy issued the day before the fire occurred and 
such policy was never delivered or attempted to be delivered to 
insured and liability was denied by company, oral contract was 
determinative of company’s liability.* Austin Fire Ins. Co. vs. 
Brown (TOR). ccscccvccvcsccccsccvecsccceceves eee ecoceccceceees 

Under statute providing that policy shall contain entire contract, 
statements made by insured in application cannot be considered 
where not made part of policy. Murphy vs. Colonial Life Ins. 
OR SE IO, Is ids oe nin 80h 08.6.8 650 OUTS TeV OS Seabees ss 

Agent having authority to solicit insurance, etc., may make preliminary 
parol contract. While parol contract to renew fire policy need not 
be as certain and definite as an agreement to issue a policy, yet 
there must be a definite agreement to renew. The fact that it 
was customary for defendant’s agent to renew plaintiff’s policy 
and to wait several months before collecting premiums was rele- 
vant only to question of waiver of payment of premiums and not 
of itself sufficient to constitute contract to renew. Gresham vs. 
Norwich Union Fire ins Beclety CHY.)..ccccccvevevcccossccvcsce 

Agent having authority to solicit, settle, ete., has authority to make 
preliminary parol contract. Fireman’s Fund Ins, Co. of San 
Pranciaco, Cal... VO. Bearey (HY.) soviscss cevvceve socevecvecese 

Statute providing that life policy of bankrupt shall belong to his 
estate unless redeemed, not confined to policies in which cash 
surrender value is expressly stated. In re Draper (U. S.)...... 

The use of standard fire policy described by law is compulsory and its 
provisions not only constitute contract, but also law governing 
rights of the parties. Hronish vs. Home Ins. Co. of New York 
| ee Severe vr re ee ee eee eT ee Te Cee Cee ee ee 

Sufficient delivery to plaintiff to render the policy enforceable where 
agent had full authority. Warren vs. Franklin Fire Ins. Co. 
et al.—Same vs. Pennsylvania Fire Ins. Co. et al. (Iowa). . 

Unauthorized agreement. Payment of money to agent to retain the 
money until new policies with another beneficiary were issued and 
money returned to her if she did not accept the policies. Assured 
knew that such agreement was not binding on company and that 
her right to recovery of the money would terminate if it were paid 
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to the company by the agent. Agreement was not one by which 
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{ applicant reserved the right to reject the policy, but one where she Hi 
| trusted the agent to return the money. Pierce vs. N. Y. Life Ins. it 
CR CRN ilk cr nica Merk cacecredeols saxcnedsancodvcmenraereeneeane 40 i 

Provision that contract shall not become effective until policy is issued i 

: and delivered is valid. Pierce vs. N. Y. Life Ins. Co. (Mo.)...... 4@ } 


If there is an agreement that policy is not to be in force until actual 
delivery to insured, contract will not be consummated or insurer 
bound without such delivery. Held, on the facts stated that 
neither of these agents receiving policy was agent of insured 

; and there was no delivery of the policy prior to insured’s death. 
} Bowen vs. Prudential Ins. Co, of America (Mich.)...........400. 194 
Delivery of a policy to an authorized agent of insured is sufficient 
delivery to principal, as regards right to recovery of premium. 
American Fire Ins. Co. of Newark vs. Minsker Realty Co. (N. Y.). 248 
> Local agent who receives policy to transmit it to insured and collect 
premium is not agent of insured. Insurance did not become 
effective upon payment of premium, and delivery of policy to 
insurer’s agent, where insured died before the policy was delivered ; 
to him. Smith vs. Commonwealth Life Ins. Co. (Ky.)... ...... 447 
Insured’s failure to read policy which did not contain matters mate rial to 
risk that were stated in application will not relieve insurer whose 
duty it would be to make policy conform to application. Cali- 
fornia Reclamation Co. vs. New Zealand Ins. Co. (Cal.)........ 654 
No delivery where applicant refused to accept policy through certain 
agent who had received same by mail. National Life Ass’n of 
Fee DEOIENe VE: BOGEe CAVE Cicccca vena scedisaceeeercnecaacnnae 579 
Application in transit in home office, held there was no completed con- 
tract since the minds of the parties had not met. Mutual Life 
Bae CO. Vi. POSURE CASE <i acticceKerctueh Saneuisuae secusonaee 581 
Statute providing that life policy of bankrupt shall belong to his 
estate unless redeemed, not confined to policies in which cash 
surrender value is expressly stated. In re Draper (U. S.)...... 697 
(7) Company notified broker of cancellation which was ineffective because 
no notice was given to insured. Held, that as statements were 
made between broker and company only every thirty or sixty 
days, company could not escape liability for fire which occurred 
within less than two months. National Union Fire Ins. Co. of 
Pittsburgh, Pa., vs. Baltimore Asbestos Co., Inc. (Md.)..... coces 499 
Acknowledgment of payment of policy is binding, notwithstanding any 
stipulation that it will not be binding until the premium is 
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actually paid. Noble vs. Kansas City Life Ins. Co. (S. D.)...... 732 
. (8) Regardless of provisions of policy, it may be canceled by mutual consent 
of parties. Polemanakos vs. Austin Fire Ins. Co. (Tex.)...... -- 284 


Facts introduced by the defendant itself without objection showing a 
waiver of proof of notice will bar defendant to say that there 
° was no waiver pleaded. Douville vs. Pacific Coast Casualty Co. 
CLEMO. ev cdadccdounctccudnckec het ceedeen cane naeeea eee uwas eooe G18 
Contract of pure endowment not being a contract of insurance was valid 
and enforceable. Curtis vs. New York Life Ins. Co. (Mass.).... 651 
Insurance company by delivering a policy and accepting note for first 
premium, thereby waived a provision declaring that policy shall 
not take effect unless first premium had been paid. Noble vs. 
Kansas City Life Ins. Co, (S. D.)......-..0-6- PTT eT CC Ce Te 732 
The fact that insured knew that company had no authority to waive 
written conditions of policy will not estop him to assert that the 
agent was authorized to renew the policy orally. Willson 
(Custer National Bank, substituted plaintiff) vs. German-Amer- 
fou: Fi CO. CHOU Spddvecstcrcttevevencunkssa een Uae eaeueenne 791 
Receipt of premiums in absence of knowledge of insured’s ill health at 
time of receipt of policy not a waiver. Nyman vs. Manufacturers’ 
&: Mptenanee Este BOE CRI boc isccrersae cee cevisonceksus caus 701 
(9) Where company changed plan proposed by agent and instead of can- 
celling former policies decided to have beneficiary changed therein 
and assured signed an application to that effect, the company 
elected to treat the contract as in force and could not after the 
death of insured take the opposite position. Pierce vs. N. Y. 
EsRe: TE. CR GHD. occ be ceanWenrcenveusscedaccehessecstctbsnades 40 
Policy of insurance may be reformed on proper allegations and proofs 
as any other contract. Policy provided for semiannual premiums. 
Insured by parol contract with defendant’s agent, agreed to pay 
quarterly and defendant accepted quarterly premiums without 
changing policy. Held, such facts did not constitute a mistake for 
which insurer was entitled to have policy reformed. Britton vs. 
Metropolitan Life Ins. Co. of New York (N. C.) ........ccceeees 597 
Insurance company by delivering a policy and accepting note for first 
premium, thereby waived a provision declaring that policy shall 
not take effect unless first premium had been paid. Noble vs. 
Tansee Cite Te Te GR CR Bae cccicccdeccctcarcecssccisece TOR 
The fact that insured knew that company had no authority to ‘waive 
written conditions of policy will not estop him to assert that the 


agent was authorized to renew the _ policy orally. Willson 
(Custer National Bank, substituted plaintiff) vs. German-Amer- 
teak: The: Co COR cc cece ew eckcvccewecses ceeacvesedupisinnceseaaet 791 
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Receipt of premiums in absence of knowledge of insured’s ill health at 
time of receipt of policy not a waiver. Nyman vs. Manufacturers’ 
Se PAPO OREE TAG BIE. CG? ok bree rep etiscdrcsisce wie sae veeeres 


Mistake of agent of a company or of a clerk in putting on a renewal 
policy the old form of rider, instead of the new form, of which 
latter form insured did not know, was not imputable to insured, 
so as to render the mistake mutual, and so permit of reforma- 
tion of mistake after fire. O'Neill vs. Caledonian Ins. Co., 
Same vs. American Ins. Co. (Cal.)vccoccvvccosesscscces Enea oe 

Action to reform burglary policy claimed that policy was returned 
to defendant for collection. Defendant entitled to bill of par- 
ticulars with whom alleged agreement was made. Harris vs. 
Great Hastern Casualty Co. (N. Vides cccsccccvcedevseise 

Policy of insurance may be reformed on proper allegations and. proofs 
as any other contract. Policy provided for sean premiums. 
Insured by parol contract with defendant’s agent, agreed to pay 
quarterly and defendant accepted quarterly premiums without 
changing policy. Held, such facts did not constitute a mistake for 
which insurer was entitled to have policy reformed. Britton vs. 


Metropolitan Life Ins. Co. of New York (N. Ci) ccscicvvsvcccccns 
Exchange of term policy for ordinary life creates new contract. Gans 
va, Attne Lite Ins. Co. of Hartford, Conn. (N, YY.) ..cccicccvess > 


Endowment policy. On the facts stated, held, that limitations had never 
begun to run; that the wife was entitled to reformation. Ulman 
TE; WOWMAN Gt Bl. 1. Dad cracecccigesocreseticresevissernceeense 
Where insurer agreed in writing to cover stock while in another 
building and that insured could procure additional insurance, it 
could not deny liability on ground that writing was not attached 
to policy, Removal of stock not a breach of policy, and agent 
without authority to waive breaches may agree to modification. 
Texas Nat. Fire Ins. Co. vs. White, Blakeney & Fuller Dry 
ee ee ay Serr re rT Eee wr oT rr eee ee re ee 


Where live stock policy and application did not provide that policy 
was in force only while horse was in a certain town and applica- 
tion for renewal policy did not contain such limitation, assured 
could assume without reading it that the policy issued did not 
s0 limit the company’s liability. Indiana & Ohio Live Stock Ins. 
ce a ere err rare en a ee eee eer a e 

Receipts for premiums in renewal of a fidelity bond serve only to 
extend to a new period of time the indemnity provided by the 
original bond. John Church Co. vs. AStna Indemnity Co.— 
43tna Indemnity Co. vs. John Church Co, (Ga.)....cccrcccccocs 

Parties to a fire contract may agree orally to renew. Evidence in this 
case, stated in opinion, held to support finding of jury that de- 
fendant’s agent so contracted and that he acted within his scope 
of authority. Willson (Custer Nat. Bank, substituted plaintiff) 
ve. Gorman-Americoen T06, CG, COIOD) cc sevccvececvsuseoveveeces 

Letter written by insured to soliciting agent who had advanced re- 

newal premium stating he did not intend to renew, was a 

refusal to renew policy preventing recovery. Holding of renewal 

receipt is not an assent to acceptance. Grogan vs. Travelers Ins. 
ee er CCR, IN oa ons ks Piper b Wie bre 6O(Re WC Rated ek woes © 








CONSTRUCTION AND OPERATION. 


An ambiguous contract will be strictly construed against the company 
so as to sustain rather than defeat its purpose, if that can be 
fairly done. Indiana Life Endowment Co. vs. Reed (Ind.)..... 

Fire policy will be given the construction which is most probable and 
natural under the circumstances. German-American Ins. Co. vs. 
PCE LEO o.045.05:0 bb 0600940 N PPADS LOE bA SCOR OR 

Ambiguous policy will be construed most strongly against insured. 
Allen vs. Travelers’ Protective Assn. of America (Iowa)...... 

Where ambiguity occurs in an insurance policy prepared by the insurer 
it will be construed most strongly in favor of the insured. 
Rreoere va. Maryland Casualty Co. CWIG,) scccrcscscccvcssvcccce 

In a case where, by provision of it, the rider on - "policy prevails over 
the suspension clause of the policy, the provision in the written 
part of the rider that the building is to be used as an “auto 
repair shop” permits such use of gasoline on the premises as is 
usual and necessary; the printed part of the rider being, by 
provision, controlled by the written part. O’Neill vs. Caledonian 
Ins. Co.—Same vs. American Ins. Co. (Cal.)....cccccssecssccece 

In an action on a bond written by a surety company for compensation, 
the rules of strict construction which usually control in cases of 
accommodation will not be applied and if open to two construc- 
tions, one which will uphold and the other defeat the claim of 
the insured, that which is most favorable to the insured will be 
adopted, but where there is no ambiguity the plain intention of 
the parties cannot be disregarded or nullified by construction. 
State vs. Massachusetts Bonding & Ins. Co. (Kan.)......... 

Words of exemption contained in fire policy will be construed more 

strongly in insured’s favor. Montgomery et al. vs. Southern Mut. 
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Language employed in policy is to be construed so as to effectuate the 
insurance and not so as to defeat it, and where in the least 
doubtful is to be more strictly construed against the insurer who 
selects it. Mitchell vs. German Commercial Accident Co. (Mo.).. 

All the provisions of an automobile policy will be construed together to 
determine the subject-matter and the risk insured against. Pat- 
terson vs. Standard Accident Ins, Co. (Mich.).......+.-06. seceee 

Liability insurance. In case of ambiguity, a contract of insurance 
should be construed most strongly against the insurer. Century 
Realty Co. vs. Frankfort Marine, Accident & Plate Glass Ins. 
SOs CRRD }e. cwewensces cccverauemevecdsevcecdbcaakeceoseeten eens 

To avoid a forfeiture of insurance equivocal answers in insured’s appli- 
cation will be construed most strictly against the insurer. 
L. Black Co. vs. London Guarantee & Accident Co., Ltd. (N. Y.). 


Insured is ordinarily bound by terms of policy, whether he reads it 
or not. Every doubt must be resulting against the company in 
“ease of conflict and inconsistent provisions. Indiana & Qhio Live 
Steck Ina. Co: Ve: MeOmMIMSNAM (TOR) coc cc ca cccevdsscectvxcscve 
Rev. St. c. 49, 104, prohibiting discriminations merely prohibits rebates 
and discriminations and does not interfere with practice of 
making an application for the policy a part thereof by reference 
only. Frye vs. Equitable Life Assur. Soc. of the U. S. (Me.).. 
Where an application for credit insurance did not refer to the policy, 
the policy could not be looked to in construing the application. 
L. Black Co. vs. London Guarantee & Accident Co., Ltd. (N. Y.). 
Where application for live stock policy recited that it should be “based 
entirely upon’ answers in the application and policy provided 
that application was “part of the policy’ and a warranty by 
assured, if policy provided that the horse should be insured only 
while it remained in a certain county, while application did not 
so limit the company’s liability, the application would control. 
Indiana & Ohio Live Stock Ins, Co. vs. Keiningham (Tex.)...... 


Mortgagee clause does not relieve insurer from liability upon a policy 
containing a condition that it shall be avoided by proceedings 
to foreclose any mortgage on the property; the insuring of a 
mortgage lien being sufficient indication that company must have 
contemplated a possible or probable foreclosure. Citizens’ State 
Bank of Chautauqua et al. vs. Shawnee Fire Ins, Co. (Kan.)...... 
Express stipulation in application made in Maryland with contract that 
policy should be construed according to the law of the State of 
New York, was a stipulation whic. the parties were competent to 
make. Williams vs. New York Life Ins. Co., Ine. (Md.)........ 
If there be a plain repugnancy between the provisions of an original 
contract and those of a supplemental one between the same 
parties and relating to the same subject-matter, the earlier con- 
tract must yield to the latter so far as the repugnancy extends. 
Horwitz vs. American Surety Co. of N. Y. et al. (N. J.)........ 


Mere fastening of a slip to a policy cannot make it a part of the 
contract, where there is no reference in either policy or slip 
of the one to the other. Williams vs. New York Life Ins. Co., 
EMG: CORE) cvegciewtcessne006.ns cedenee ee téewwewas o06 Aree Reena 

Tontine insurance. Held, in view of the necessarily uncertain amount 
of dividends payable at the end of stipulated period and that the 
most it was possible to do was to assume what the amount 
would be, that the word “statement” did not imply a definite 
guaranteed cash payment at the end of the term, but was in the 
nature of an estimate. Williams vs. New York Life Ins. Co., Inc. 
CRED .. cewapecativceCince ct ctinertnkhs ea baetwah& MARRADER EO em ee ee 

Life policy which stipulates that insurer issues it in consideration of 
representations made in an application which is made the basis 
of contract makes application part of contract. Germania Life 
Tae.. Co. OF Te... F. COE WR. TE CO nk vacating codaducercccéus 

The law does not look with favor upon forfeitures in insurance policies 
unless a case is brought squarely within their provisions. Press 
Pub. Co. vs. General Accident, Fire & Life Assur. Corp. (N. Y.).. 

Held to obligate defendant to make monthly payments of indemnity 
during the disability of the insured, not exceeding the period 
covered by the policy. Zeitler vs. Natiqnal Casualty Co. (Minn.). 


In case of doubt, insurance policy will be construed in favor of insured 
and the policy will not be permitted to be negatived by a doubtful 
clause. Pacific Mut. Life Ins. Co. vs. McCabe (Ky.).......+.ee0% 

Unambiguous insurance contracts must be construed according to their 
plain meaning, all doubts must be resolved in favor of insured. 
Monongahela Ins, Co. et al., vs. Batson (Ark.)......0eeee0e00% oes 

Where there is no uncertainty as to its meaning and it is legal and not 
opposed by public policy, insured’s contract will be enforced as it 
is made. Cilek vs. New York Life Ins. Co. (Neb.)..... oeseveee 

Contract is to be construed so as to give effect of manifest intention of 
both parties even though contract in present case be held to be 
one of fidelity insurance, still the rule of two constructions, the one 
favorable to insured must be adopted cannot be availed of to re- 
fine away the terms of contract expressed with sufficient clearness 
to convey the plain meaning to all parties. John Church Co. vs. 
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48tna Indemnity Co.—A£tna Indemnity Co. vs. John Church 
CO, (GB.) coccccccnesccnsreecersecceserecseeesereccrcscccseoes 
Recourse may be had to preliminary negotiations for the purpose of 
determining correct construction of contract. Mather et al. vs. 
London Guarantee & Accident Co., Ltd. (Minn.).........+.eee08 
Ambiguous conditions should be construed most strongly against in- 
surer. A life policy in the language of insurer is presumed to 
contain all conditions intended to be imposed. Francis vs. 
Prudential Tas. Co: CE ADASTICR CPE csc cccc sors sisescenas seas 
The language of a policy must be clear and unambiguous and any 
doubt in the meaning shall be resolved against the insurer. 
Farmers’ Mut. Equity Ins. Society vs. Smith (Ky.).......-..206- 
Avoidance provision, if fairly susceptible to two constructions, that 
which is favorable to insured will be adopted. Henderson vs. 
Abbeville Greenwood Mut. Ins. Asa’n (S. C.)....cccccccccccees 
Rule of construction in ambiguity applies with greater force to a 
covering agreement than to the policy itself. Victoria S. S. Co. 
ve. Western Assur. Co. of Toronto (Cal.)....csscccccccccgerecves 
Policy insuring against violent death “not result of member's own 
vicious conduct,’’ was ambiguous and should therefore be con- 
strued more strongly against insurer. Railway Mail Ass’n vs. 
Moseley et al. (U. Bids ccvcvcccsvcvvccccvvseveesevscsesvcccvce 
Where terms of a contract are ambiguous they must be held to mean 
what they clearly express and no room is left for construction. 
McKinney vs. General Accident, Fire & Life Assur. Co., Ltd. 
ae WLR oe ko ininh eke erp whe BEN A Abie wha e's 00:06.) 50 48 w EFA D OTST HE NO 8-6 
A ballor of products cannot recover under policy procured by ware- 
houseman unless it appears that he intended in taking out the 
policy to cover batlor’s interest. Bailor may adopt benefit of 
insurance previously affected by warehouseman if he notify the 
latter before proof of loss is made. Johnson vs. Stewart et al. 
CPE.) bv ere eevee eesnereerec career oversee cesreereesoeneeere 
Vestibules enclosing about twenty-five to thirty square feet of floor 
space instilled to protect employees in cold weather, which, 
although more elaborate, were of the same nature as storm 
doors and windows, were not an “addition” within the meaning 
of a liability policy. Kresge vs. Maryland Casualty Co. (Wis.).. 
Held, that a grain separator standing on a vacant lot adjacent to 
property was included in the policy. German-American Ins. Co. 
PQ, PEOMIORGOS CCOIO) cccccccccccecerevesesseecsesesevessisoceces 
at 1s a rule that where there is an inaccuracy in the description of 
premises in a policy, erroneous part may be rejected without 
affecting the policy, if enough remained to identify the premises 
intended. Curnen vs. Law Union & Rock Ins. Co., Ltd. (N. Y.). 
Insirance upon household and kitchen furniture to run three years 
includes furniture acquired subsequent to issuance. Delaware 
Ins. Co. vs. Wallace (TeX.)........eeeeeeees oveeesene 
roker’s error in describing building as situated “at northeast instead 
of northwest corner, did not avoid insurance where there was 
no other building on either of the four corners. Curnen vs. 
Law Union & Rock Ins. Co., Ltd. (N. YV.).ccccccsccccccccssccs 
Insured pledged policy as security for loan on contract ‘containing an 
express promise to repay and redeem, Held, contract created a 
personal obligation on insured and though pledge was vold the 
personal obligation remained. Gillen vs. N. Y. Life Ins. Co. (Mo.). 
Recourse may be had to preliminary negotiations for the purpose of 
determining correct construction of contract. Mather et al. vs. 
London Guarantee & Accident Co., Ltd. (Minn.)..... 
Fire policy on toilet articles, labels, machinery, etc., as a matter of 
common knowledge, covers cornstarch. Aachen & Munich Fire 
Ins. Co. vs. Arabian Toilet Goods Co. (Ala.)...... esos 
The term “survey” as used in marine insurance, in its direct’ significa- 
tion, as well as in the broader meaning, imports only a plan 
and description of the present existing state and condition, and 
mode of use of the property, so that, so far as representations 
therein are of an executory nature, or relate to the use or occu- 
pation of the premises subsequent to the policy, the owner is not 
bound by them. Macatawa Transp. Co. vs. Firemen’s Fund Ins. 
OO TROD <6 ache ple ind 6:nFNb ©6546 59 CAVE EES AA ED SP RRDVE RES CCS 
Policy on warehouse will cover malt not in warehouse at time policy is 
issued, but subseauently shinped thereto, though the shippers 
have made no arrangements with warehouseman relative to 
insurance. Johnaon vs, Stewart et al. (Pa.).....ccceccevccees 


Tontine policy. Estimated profit. On the facts stated, held, that 
statements sent with the policy, although considered part of the 
contract did not guarantee or promise cash value of $8,180 at 
maturity, it being expressly stated that it was illustrative of the 
options given the holder and that the figures were based on the 
results of other tontine policies, hence owner was only entitled 
to earnings rightly apportioned to his policy. Tourtellotte et al. 
va. New York TAfe Tne. Co. CWis.d. oc ccccesccccccccssvccccvesess 

Covering agreement for insurance of freightage on cargo of lumber, 
where quantity to be carried was to be determined by the 
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charterer and the rate was already established, was not an open 
policy. Victoria S, S. Co. vs. Western Assur. Co. of Toronto (Cal.). 804 
Provision as to acceptance of life policy while in good health became 
part of proposed contract and fixed the time when the policy be- 
came operative and insurance began. Bowen vs. Prudential Ins. 
CG. GF REOSIGE. CHRIGRG ck ccickccnxcuseeendsencewvencceonens cvccue 200 
Life and accident policy held to be a continuous one. and subject to 
lapse only for nonpayment of the premium either before or after 
the expiration of the first five-year period and hence had not 
terminated prior to injury. Such policy being a continuous one, 
a provision of the by-laws that benefits would not be paid for 
illness or death occurring before policy had been in force two 
months would not apply to first two months of second fifth-year 
period. Turner vs. N. Y. Safety Reserve Fund (N. Y.)........+. 274 


Premiums, Dues, and Assessments. 
PREMIUMS, DUES, AND ASSESSMENTS. 


Held, condition providing for payment by mortgagee on default of as- 
sured, a condition and not a covenant, since the word “provided” 
means “‘if’, or “on condition” and is used to express a condition. 
Copkendal) Wi. Bmeeiee Cie. Tab eeesacicecvntsdnuvkaasnecaecs ». 614 


PREMIUM OR DEPOSIT NOTES, AND ASSESSMENTS THEREIN. 


Whether insurer can recover on a policy depends on whether insured 
authorized its issuance. American Fire Ins. Co. of Newark vs. 
Minaker Realty Ce. HE. Vid. cccccccccncsccccessessoceva deéeans ++. 348 

The amount demanded in good faith “and not the amount recovered 
determines jurisdiction and hence Superior Court has jurisdiction 
in an action on insurance policy in which demand made in good 
faith was for $202. Tillery vs. Royal Benefit Society et al. (N. C.) 596 

A suit in equity can be maintained to compel the officers of an as- 
sociation to levy such assessment for the purpose of paying a 
loss duly proved and adjusted. The members of the association 
were not necessary parties, it not appearing that they refused or 
objected to the paying of the claim. A judgment against such 
association for the amount due could not be rendered, the 
association not being properly in court. Kimball vs. Lower 
Columbia Fire Relief Assn. of Oregon et al. (Ore.)........++-- 98 

Insured in mutual fire company not relieved from forfeiture of a policy 
because of nonpayment of assessment, when she received no 
notice, as she had not notified secretary of new address. Post- 
card notice is not a waiver if its right to give notice by second- 
class mail. Mutual Fire Ins. Co. vs. Turner (V@.).....+eseee++- 88 

Action by receiver of insolvent assessment fire insurance company. 
Held, member who paid three times regular premium on con- 
dition that he would be guaranteed from assessments was not 
llable. Wetmore vs. McElroy (S. C.)..cesesesesseeees cosccese SOB 

Fidelity insurance. Held, on the facts stated, that M’ 8 collection of ac- 
counts assigned by him to plaintiff and appropriation of proceeds 
to his own use, were not acts committed in course of employment 
described in the bond so as to make defendant liable therefor. 
The words “for same” meant “for myself’. Coyle vs. United 
States Fidelity & Guaranty Co. (Mass.)...ccccccccccccsccccccee 

The amount demanded in good faith and not the amount recovered 
determines jurisdiction and hence Superior Court has jurisdiction 
in an action on insurance policy in which demand made in good 
faith was for $202. Tillery vs. Royal Benefit Society et al. (N. C.) 596 

Where defense was that goods had been removed, evidence of a tele- 
phone conversation with agents admissible where facts and 
circumstances were sufficient to warrant a finding that communi- 
cation was in fact between insured and agents of insurer. 
Delaware Ins. Co. vs. Wallace (TeX.)...ccccccccccccsccccccccee SOB 

The amount demanded in good faith and not the amount recovered 
determines jurisdiction and hence Superior Court has jurisdiction 
in an action on insurance policy in which demand made in good 
faith was for $202. Tillery vs. Royal Benefit Society et al. (N. C.) 596 


REFUNDING OR RECOVERY UF PREMIUMS OR ASSESSMENTS. 

Held, that plaintiff and insurance broker having advanced premium to 
defendants, and they having paid same to receivers of the insurers, 
defendants had no money belonging to plaintiff which in equity 
they ought not to keep, and hence were not liable to plaintiff in 


assumpsit. Walmsley vs. Stowell et al. (MO.)......cceeeeeeeeces 83 
Averments of plaintiff's amended petition examined, ‘and found to be 
insufficient. Witt vs. Old Line Bankers’ Life Ins. Co. (Neb.).... 3871 


Where policy contains usual vacancy provision, it is not bound to return 
any unearned premium unless policy is surrendered. Schmidt 
vs. Williamsburgh City Fire Ins. Co. of Brooklyn, N. Y. (Neb.).. 404 
Recovery of advanced premium. Where plaintiff alleges that he has 
refused to submit to medical examination as provided for it is 
incumbent upon plaintiff to allege and prove that contract has 
been rescinded. Witt vs. Old Line Bankers’ Life Ins. Co. (Neb.).. 371 
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Civ. Code providing that insured is entitled to return of premium paid, if 
company has incurred no risk or liability under the policy, is de- 
claratory of the common-law rule. Grabinski vs. United States 
Annuity & Life Ins. Co. (S. D.)..... 

The amount demanded in good faith and not the’ ‘amount recovered 
determines jurisdiction and hence Superior Court has jurisdiction 
in an action on insurance policy in which demand made in good 
faith was for $202. Tillery vs. Royal Benefit Society et al. (N. C.) 


VII. Assignment or Other Transfer of Policy. 
(A) NATURE OF RIGHT IN GENERAL. 


A pre-existing indebtedness constitutes a sufficient consideration for an 
assignment. Kaus vs. Gracey et al. (Iowa). ees 

An assignment of a chose in action, may be required to ‘be “according 
to the requirements of the state where the assignment is made, 
though the contract be executed in another state. The fact that 
insured made assignment while temporarily a resident of Minne- 
sota would not prevent assignment from being valid and 
enforceable in Wisconsin. Northwestern Mutual Life Ins, Co. vs. 
Adams Ot Bl. (WIS) .ccccvccccscccccssccccsccesecsesceccsccccece 

It is immaterial with respect to the rights of the company and the 
original beneficiary, whether the rights under assignment were 
legal or equitable; the transaction having been completed. 
Cornell vs. Mutual Life Ins, Co. of New York (Mo.) 

A contingent interest, such as assured’s right to cash surrender value 
after twenty years could be assigned before such time had 
expired. Cornell vs. Mutual Life Ins. Co. of New York (Mo.).. 

Policy may be assigned without beneficiary’s consent if it provides for 
assignment or change of beneficiary. Cornell vs. Mutual Life 
Ins. Co. of New York (Mo.) 

Assignment of assured’s right to cash surrender need not be 
writing, but could be made by mere deposit of policy as collateral 
security. Cornell vs. Mutual Life Ins. Co. of New York (Mo.)... 


(B) FORM, REQUISITES, AND VALIDITY OF ASSIGNMENT. 


Whether an assignment of an accident policy to defendants was ob- 
tained by duress held for jury. Kaus vs. Gracey et al. (Iowa).. 


Evidence that insured executed assignment to his wife, that it was 
not sent to home office of insurer in accordance with the terms of 
policy, acknowledged and returned by insurer, pasted on policy 
and so remained for more than thirty years until after the death 
of his wife, is sufficient to warrant presumption of legal delivery 
of assignment, not negatived by the assignment being found 
among insured’s papers after his death, subsequent to hers. 
Shorey vs. Webb (Md.) 

Where one having paid-up policy was induced to make an assignment 
thereof by fraud of assignee, who had no insurable interest, by 
whom it was assigned to an innocent party for value, the second 
assignment was subject to the equities between the original 
assignor and his assignee. Tripp v8. Jordan et al, (Mo.) 

Held, to sustain a finding that signature of assignor was not a forgery 
and that assignment was genuine. Kirchberg vs. Union Trust Co, 
(Mich.) 


(C) RIGHTS, LIABILITIES, AND REMEDIES OF PARTIES. 


Assignee of the policy acquires only the rights of the insured, and such 
assignment will not divest the right of the beneficiary to collect 
the proceeds, it appearing that the only right insured had was to 
collect policy upon maturity or to change the form of insurance. 
Johnson vs. N. Y. Life Ins. Co. (Colo.) 
life policy was assigned or pledged pursuant to a_ provision 
therein, authorizing its assignment, the assignee or pledgee could 
without subsequent ratification or authorization, foreclose and 
enforce the assignment. Cornell vs. Mutual Life Ins. Co. of 
New York (Mo.) 


VIII. Cancellation, Surrender, Abandonment, o~ Rescission of Policy. 


(A) CANCELLATION. 


Provision requiring five days’ notice was for the benefit of the insured, 
and was subject to waiver by him and was waived where he had 
made an insurance agent his agent to insure on expiration or can- 
cellation any policy, on such agent receiving within five days a 
new policy in another company after receiving notice of can- 
cellation of an existing policy on plaintiff's property, though 
plaintiff was not personally notified of the cancellation. Warren 
vs. Franklin Fire Ins. Co. et al.—Same vs. Pennsylvania Fire 
Ins. Co. et al. (Iowa).. cocccoses 
mutual fire society had power to adopt an amendment to deed 
of settlement authorizing cancellation of any insurance policy 
upon return of deposit money alone without return of a propor- 
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tionate share of the accumulated profits. Commonwealth ex rel. 
Todd, Atty.-Gen. vs. Philadelphia Contributionship (Pa.).. 

A written notice of cancellation under cancellation clause examined and 
held to be sufficient in form. Notice of cancellation of an insur- 
ance policy in registered envelope received by insured and 
unopened by him, bearing on its face the card of an insurance 
company other than the one in which insured held a policy, 
although having upon it the name of the same agents as those 
of the company in which he was insured was not, in and of itself, 
notice of cancellation as it appeared on its face to be a com- 
munication from a concern with which he had no business, he 
was not obliged to open it and in the absence of actual knowledge 
of its contents was not bound by the notice which it contained. 
Fritz vs. Pennsylvania Fire Ins. Co. (N. adeves ‘ 

Mere authority of a broker to effect insurance does not authorize. him 
to cancel it with the effect of making his principal chargeable 
with the short rate premium. American Fire Ins. Co. of Newark 
vs. Minsker Realty Co. (N. Y.) cece 

Separate actions cannot be maintained by insured and mortgagee to 
whom any loss was payable, to recover separately amount pay- 
able to each thereunder. O’Neil vs. Franklin Fire Ins. Co. of 
Philadelphia et al. (N. Y.) 

Adjuster of liability company, sent out with power to ascertain extent 
of injuries and to settle claim, has sufficient power to authorize 
insured to continue to provide medical service to servant. It 
is a condition precedent to a recovery of expenses incurred by 
insured that the payment be not made until after the trial of the 
issues or with the written consent of the company. Dunham vs. 
Philadelphia Casualty Co. (Mo.) 

Where notice to insured is a condition precedent to cancellation, notice 
to broker is not notice to insured. While insured may ratify notice 
of cancellation given only to broker, there is no ratification where 
the broker did not secure any substitute policy as was his custom. 
National Union Fire Ins. Co. of Pittsburgh, Pa. vs. Baltimore 
Asbestos Co., Inc. (Md.) eoceeese 

Legal tender of unearned premium, unless waived by insured is “essential 
to a valid cancellation. Held, on the facts stated there was no 
waiver by insured. Niagara Fire Ins. Co. vs. Mitchell (Tex.)... 

Where insured mortgages property without consent of company, insurer 
cannot elect to declare policy void without retyrning or offering to 
return pro rata unearned premiums, St. Paul Fire & Marine Ins. 
Co. vs. Peck (Okla) 

Liability insurance. Held, that insurer by electing to “defend and deny 
insured right to settle on his own account and by refusing to pay 
stipulated indemnity except upon satisfaction of judgment, violated 
the obligation of good faith which underlies all contracts and was 
liable for expenses incurred by insured in prosecuting appeal. 
Brassil vs. Maryand Casualty Co. (N. Y.) 

Plaintiff’s measure of damages was value of policy at time of its 
breach, consisting of difference between what it would have cost 
him to mature policy from time of such breach to end of his 
expectancy, had there been no breach, and what it would have 
cost him to mature a like policy in a solvent company for the 
same period, and not amount of premiums paid with interest. 
Provident Savings Life Assur. Soc. of New York et al. vs. 
Ellinger (Tex.) 

Consolidation. Held, on facts stated, it was not shown that defendant 
had breaehed its insurance contract with plaintiff by refusing 
to perform the same as to entitle latter to recover damages 
therefor. Provident Savings Life Assur. Soc. of New York et al. 
vs. Ellinger (Tex.) 


SURRENDER, CANCELLATION, OR ABANDONMENT BY INSURED. 


Mere authority of a broker to effect insurance does not authorize him 
to cancel it with the effect of making his principal chargeable 
with the short rate premium. American Fire Ins. Co. of Newark 
vs. Minsker Realty Co. (N. Y.) ee 

Cancellation—repayment of proper proportion of premium unless waived 
is essential to a valid cancellation. Polemanakos vs. Austin Fire 
Ins. Co. (Tex.). 

Insured could consent. to’ surrender of the policy and application of its 
proceeds to the payment of his loan either directly or by way of 
estoppel. Gillen vs. N. Y. Life Ins. Co. (Mo.) 

Pledge of life policy to secure loan, contract providing that in case “of 
default in payment of premium or interest, company could fore- 
close the pledge and satisfy loan out of net value of policy was 
not a surrender of policy under Rev. St. 1899, § 7900, providing 
that insured may at any time surrender his policy for a con- 


sideration adequate to himself. Gillen vs. N. Y. Life Ins. 
Co. (Mo.). 


RESCISSION. 


Where the answer alleges violation of the additional insurance clause, 
but fails to allege a compliance with the terms of the policy 
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which prescribes that in case the company elects to cancel it 
shall do so by returning to the insured the pro rata premium, 
ete., and does not allege payment or tender to insured of pro rata 
premium and the giving of written notice to insured, does not 
sufficiently complete an allegation on the part of company to 
declare policy void. St. Paul Fire & Marine Co, vs. Bragg (Okla.) 
Where an insurance policy obligated the insurer to pay $3,000 to 
insured’s wife at his death, there could be no breach by the 
insurer by failure to perform prior to the insured’s death. 
Provident Savings Life Assur. Soc. of New York et al. vs. 
BPePOE «COED n:0- 5. 0.6.9.055.6:5:6.6.9.6.6.6:5:6:0:0:6. 0660.0 6.90 8:06.60 64. 0.0000 0 6-6.018.0 
Where the acting president of a private corporation, without authority, 
obtained insurance for it and his act in doing so was not ratified 
prior to loss, insurer prior to ratification was entitled to with- 
draw from contract and did s0 by giving notice that it 
elected to treat the policy as void from the beginning. Mar- 
qusee vs. Insurance Co, of North America (U. 8.)—Kline Bros. 
& Co. vs. Liverpool & London & Globe Ins, Co., Ltd. (U. S.) 
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Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 
GROUNDS IN GENERAL, 


Construing Laws 1907, c. 220, 5, par. 4 (Rev. Laws Supp. 1909, subd. 6, 
§ 1695, par. 4): Material misrepresentation, made with intent 
to deceive avoids the policy; material misrepresentation, not 
made with intent to deceive does not avoid the policy unless 
matter misrepresented increases the risk of loss; and if it does 
increase the risk of loss, the policy is avoided, regardless of 
intent; immaterial misrepresentation, though made with intent 
to deceive does not avoid the policy. Johnson vs. National Life 
ee a er oer Te rT er ere er ere rT 

Separate actions cannot be maintained by insured and mortgagee to 
whom any loss was payable, to recover separately amount pay- 
able to each thereunder. O’Neil vs. Franklin Fire Ins. Co. of 
Phiiagelphia et Ql. CN. Zi)occccccscvcsecs Sete Rid Sonik we: 8 a b's eke 

False and material statements void the policy whether made as result 
of intention or mistake. Germania Life Ins. Co. of N. Y. City vs. 
NN NINO sa ohn os ac ie cig arate ainegie RA ATT Waid wae kim oe be 6 hoi Secu 

Misrepresentation will avoid policy under code if such is to change 
nature, extent or character of risk. Prudential Insurance Co. 
of America, Petitioner, vs. John T. Moore, Administrator of 
John Andrew Saigue, Gooeased (TU. B.)..ccccccvccscccscsvesseces 

Misrepresentation will avoid policy under code if such is to change 


nature, extent or character of risk. Etna Life Ins. Co., 
Petitioner, vs. John T. Moore, Administrator of John A. Salgue, 
GOOSRGOR CD. Buds v0.6.0 0:5 60.6008 00000096800 0 00452606 V ORT NE EES 


In an action by beneficiary on life policy where defens: is insured ‘mis 
represented his age and health, his declarations cannot be re- 
ceived in evidence to prove the truth gf the representations; but 
after proof has been introduced tending to show his age or health, 
it was different from what he represented it to be such declara- 
tions may be received to show that he had knowledge of his age 
and condition, and fraudulently misrepresented them. Metro- 
politan Lite Ing. Co. Of N.. TF. VO. O'Grady CVG.) vice csiccvesvcevces 

Agents of marine company who accepted part of a line and turned 
portion over to brokers of another company became latter’s agents 
and a concealment made by them will not avoid the policy. Cali- 
fornia Reclamation Co. vs, New Zealand Ins, Co. (Cal.)........ 

Representation is a statement proffered as a basis for an insurance 
contract and must be substantially true. A “warranty” is a 
statement or covenant of a contract which must be strictly or 
literally fulfilled. Where the defense was misrepresentation it 
was error to admit in evidence testimony of physician as to con- 
dition of insured four years prior to application. Johnson vs. 
PratIeEe! TACO BOE. CO. COMA ic vce kcin cc cdscareesccvrseneeaenes 

Where a printed statement in an application for credit insurance stated 
that the applicant knew nothing detrimental to the credit of 
any customer “which would affect his policy except as follows,” 
was stricken from the application before it was signed, insured 
could presume that no information was required as to doubtful 
accounts. L. Black Co. vs. London Guarantee & Accident Co., 
oR Ae Be er we eC ra eee 

Held, that Sections 2608 and 2610 applied to an express as well as 
implied warranty and under these sections the common law rule 
that a breach of an express warranty avoids the policy, whether 
material or not, does not apply. Victoria §$. S. Co. vs. Western 
ROS, EG, OE ee. CM 5k oo 6048 bore 6 5b ven eee F brani wd algirae or 

False representations will not avoid policy unless made fraudulently. 
Mutual Life Ins. Co, of New York vs. Hilton-Green et al, (U. 8S.) 


It is unnecessary that defendant, with its defense, that policy sued on 
was obtained by fraud, tender the premiums received but, if it 
prevails there should be a judgment against it for such premiums 
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qd) 


(2) 


(C) 
q) 


(2) 


without additional pleadings. Knights of Maccabees of the World 
ve. Shields (HY.) .ccccccccecscvcccs eeccsccccecceccece eecccoses 
Only required that the condition of the vessel and the stowage of the 
cargo should be satisfactory to the surveyor, who may be re- 
garded as agent of insurer or at least joint agent of both 
parties. Victoria S. S. Co. vs. Western Assur. Co. of Toronto (Cal.). 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Where in an action on benefit certificate defendant pleaded that when 
insured died certificate had been canceled for nonpayment of 
dues, a witness who was employed by the agent of defendant's 
local homestead to assist in keeping the books, make out receipts 
etc. was not an agent of defendant company and therefore not 
disqualified to testify. Rousseau vs. Brotherhood of American 
Yeoman (Mich.) ...... Cec ccc cc cccccces cece erereeeeeeeseweseecce 

Unconditional ownership clause had no application as the property in- 
sured was not part of the real estate, but lumber in a building 
in process of demolition. Ensel vs. Lumber Ins. Co. of New York 
et al. (OWIO)....- eee ae 

Policy containing unconditional ‘ownership clause. Held, the mortgage 
lein upon lumber was discharged. For this and other reasons this 
defense was properly excluded. Ensel vs. Lumber Ins. Co. of 
New York et al. (OhI0) ..ccccccccccccccccccces coccces 

In an action against a defendant which has assumed ‘the ‘obligations 
of a benefit certificate which provides for the payment to the 
defendant of the proceeds of one assessment not exceeding $2,000, 
plaintiff need not allege and prove what the proceeds of an 
assessment would be, but the burden is on the defendant to show 
that it would be less than $2,000, and where company has 
assumed obligations of a fraternal order and has accepted, with- 
out objection, plaintiff’s dues, it cannot escape liability on the 
ground that its contract with pla'‘ntiff is ultra vires. Spande vs. 
Western Life Indemnity Co. (Ore.).......ccccseseccseees esccee 

It was no defense that employee had previously been a “defaulter where 
the employer had no knowledge thereof, though it was provided 
in a preceding clause of the bond that, “if the employer’s written 
statements heretofore referred to shall be found in any respects 
untrue this bond shall be void.”” Legler et al. vs. United States 
Fidelity & GUaramty CO. (ORe caccccdccccdcncuccrnvcurcsecaecs 

Though it be not recorded one who has made a contract of sale of 
property, on which the purchaser has made payment and under 
which he has entered into possession, is not the sole and uncon- 
ditional owner as required by fire policy. Sherman vs. Con- 
tinental. Ina. Ce. oF City OF NM, FY. (OB iecccncccccsctensccsvece 

Controversy between the wife and illegitimate daughter of insured. 
Evidence that insured was very fond of daughter and expressed 
an intention at the time of changing policy to provide for her in 
some other method, was relevant to such issues. Maxey vs. 
Vraukiin Lave Ine. CO... 66. Oh. CIM cc ccasccewaberssaccwenvccnce 

Under statute, the fact that insured misrepresented value of stove could 
not affect liability of company where total value of property was 
destroyed, exclusive of stove, was largely in excess of amount of 
policy. Camden Fire Ins. Ass’n of Camden, N. J., vs. Puett 
CEG) kpc ce Ses Pe sen cces tere seces cee nveeehacneen ce cheaedinnsee 

Failure to communicate to company threat to burn sanitarium would not 
avoid the policy. Washington Fire Ins. Co. et al. vs. Cobb et al. 
CEOID? ‘Veewhsscarncreer eases thal hew ae eee Shee meee Obme ie éeveceae 


MATTERS RELATING TO PERSON INSURED 


Warranty, that applicant had not been intimately associated with any 
one suffering from any transmissible disease within the last year 
being material, vitiated binding receipt and the policy sub- 
sequently issued unless insurer waived the same. Every fact which 
is untruly stated or wrongfully suppressed in an application for 
insurance must be regarded as material. Where question is so 
framed as to call for a true statement, applicant is required to 
make full and fair disclosure thereof or at least a substantial one. 
Gardner vs. North State Mut. Life Ins. Co. (N. C.) ......... 

Misrepresentation by an applicant for life insurance of her age that she 
was fifty years old at her nearest birthday, while in fact 
sixty-three, defeats only the policy pro tanto, and insurer is liable 
to the amount of the insurance which the premium paid would 
have purchased at the age of sixty-three. Germania Life Ins. Co. 
Of N.S. Coey Ve TRIO (COG oes caccccaseeacweccdactucucavece 

Previous application to another company “denied by applicant avoided 
policy under Georgia Code. Atna Life Ins. Co., Petitioner, vs. John 
T. Moore, Administrator of John A. Salgue, deceased CH Mh)... 

Previous application to another company denied by applicant avoided 
policy under Georgia Code. Prudential Insurance Co. of America, 
Petitioner, vs. John T. Moore, Administrator of John Andrew 
Bases, EOCOMSEE (Ue Bid 6 ccee cea rtd cceectersececitéeesavccecen 

Misrepresentations in the application that insured was in good health 
would not avoid the policy unless he was then suffering from an 
infirmity which actually contributed to his death. Roedel vs, 
John Hancock Mut. Life Ins. Co. (MO.) .ccccccccccscese ee eeeee 
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Insurance Law Journal, Vol. 43. 


Statements that applicant had not had any of the diseases inquired of 
nor consulted a physician while in fact she had, was a false state- 
ment voiding the policy. Germania Life Ins. Co. of N. Y. City vs. 
BOND: CU Ds 's:cn:06.b'es HOS VEST CERES, NERD DEES. ChARRE REORO HES ° 

“Substantially true’? does not mean somewhat true or partially true, nor 
true in every possible immaterial respect, but means true in all 
material respects. McEwen vs. New York Life Ins. Co. (Cal.).... 

Alleged false representation was not a defense where it was _ not 
shown that ailment for which assured consulted physician was 
of such serious nature as to materially affect his health. Mutual 
pate tne. Co. OF NOW TOF. VE. COWEN CATIC, ) oc: 5:6:6: 0:6: 0056:p2oc0i9-0. 00:86 





Representation of no previous application avoids policy unless insurer 
is estopped by a knowledge of falsity. Mutual Life Ins, Co. of 
New Tote Ve, BetoneGreen:. SC Rl. CU. Biliik ctiescccactessionaccivc 


353 


eid > : 3 goers 


Forfeiture of Policy for Breach of Promissory Warranty, Cove- 


nant or Condition Subsequent, 


GROUNDS IN GENERAL. 


Presence prior to fire of forbidden gasolene on the premises it having 
been removed before the fire, did not affect liability for loss; the 
policy not providing that it should be void for such presence, 
but only that insurer should not be liable for loss occurring while 
the risk was so increased. O’Neill vs. Caledonian Ins. Co., 
Same. VS. AMOTIeas. TRE: CO, COBLSD ssi ciiicsce dey s.¥00086 Ceres coees 

Plaintiff is not bound to prove terms of contract between order and 
defendant, but makes a case for the jury, when he shows that 
defendant has promised to assume the burden of such other 
order and that relying on such terms, plaintiff had paid the de- 
fendant premiums which would have otherwise been due the 
order. Spande vs. Western Life Indemnity Co. (Ore.).......... 

Where policy provides for forfeiture except that certain rights may 
be exercised upon the insured taking action, insurer need not 
take any affirmative action to forfeit the policy. Patterson vs, 
Equitable Life Assur. Society (Ark.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED 


Length of tow is material question affecting a risk. California Reclama- 
tien Go; We. Mew DZeniend 166. CG. CORY noo ccccccccovoansedaces 
Presence prior to fire of forbidden gasolene on the premises, it having 
been removed before the fire, did not affect Hability for loss; the 
policy not providing that it should be void for such presence, 
but only that insurer should not be liable for loss occurring while 
the risx was so increased. O’Neill vs. Caledonian Ins. Co., 
ame Va; AOeTiOes THE. CO, COR): <6.6.0:6.5:0.0:5:0 0:0.0:0.00.0:056-0.0:6-0068 
Presence on the premises at the time of fire ot several automobiles, “each 
with gasolene in its tank, did not suspend the fire policy. The 
warranty in the rider on the policy that no gasolene other than 
in the reservoirs of machines shall be admitted into the building 
where “the machine is permanently or temporarily stabled,” 
allowing more than one machine to be kept there. O'Neill vs. 
Caledonian Ins. Co.—Same vs. American Ins. Co. (Cal.)........ 
Mere leaving of insured personal property in a building where insured, 
in the custody of an occupant whose tenancy commenced after the 
date of insurance, and who was without any control over the 
property otherwise than to hold it subject to order of the insured, 
did not constitute a “change of possession.” Linglebach vs. 
Theresa Village Fire Ins. Co. (Wi8.) 2... ccceeeceerenecccecs ee 
A list of goods, showing their values, which were first placed in” in- 
sured’s store, which was made by assured and treated as an in- 
ventory, was an “inventory” within the meaning of a fire policy. 
Iron-safe clause sufficiently complied with by keeping a set of 
books which would enable an accountant to ascertain from them 
and inventory kept, the value of the goods on hand at time of fire 
Not necessary for assured to post his ledger each day in he posted 
the gross amount of cash sales for the periods between the dates 
of posting the ledger, though, if he did so, the books containing 
the items posted to the ledger in gross, should have been pre- 
served. Retail store was not ‘actually open for business” when 
the store was closed and doors locked and proprietor was in an- 
other part of the city. Iron-safe clause not complied with where 
books were kept under proprietor’s pillow at night. Penix 
we: Aamerioss Cont, 206. CO. CORIIE). c.6ctaccctecoeessesteseeneese 
Held, that the word ‘void’? meant ‘‘no,” of no effect, and that the 
force of the vacancy provision did not depend upon an increase 
of the risk, but that it worked a forfeiture and not merely a 
suspension. Dolliver vs. Granite State Fire Ins. Co. (Me.)..... * 
Rule that written will prevail over printed portions of policies if there 
is conflict, applies to provision prohibiting keeping of certain 
articles. Hence, use of prohibited article will not avoid policy 
where such article is customarily part of goods insured or in use 
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in the business. Use of small amount of gasoline will not bar 
recovery where it had nothing to do with fire. McClure vs. 
Mutual Fire Ine.. Co. of Chester County (PS. )...scccccccccccusces 
Contract of sale on which purchaser paid small portion of price prior to 
fire destroying the dwelling house and who afterwards completed 
purchase did not avoid the policy. O’Neil vs. Franklin Fire Ins. 
Ca. of Philadelpnia ot. ab. (0. Sided ci disdcstccceadtvccduscaenee 
Mortgagee clause does not relieve insurer from liability upon a poliev 
containing a condition that it shall be avoided by proceedings 
to foreclose any mortgage on the property; the insuring of a 
mortgage lien being sufficient indication that company must have 
contemplated a possible or probable foreclosure. Citizens’ State 
Bank of Chautauqua et al. vs. Shawnee Fire Ins, Co. (Kan.)...... 
Agreement acknowledging indebtedness to a third person and that all 
lumber sawed at the mills should be his property and shipped in 
his name and further, that still another party desiring to buy the 
lumber on hand, should purchase it, was not a chattel mortgage. 
Monongahela Ins. Co. et al. vs. Batson (Ark.).......ccceecevees 
Vacancy clause should be interpreted with reference to its manifest 
purpose. Dwelling house may not be vacant, although not actually 
occupied as a present place of abode and may be vacant, although 
it may be far from being empty of everything but air. Robinson 
ve; Monnonite Mut. Fire Ine&.. Ce CHAR) vccccccncrcincvecnedeseus 
“While occupied as sanitarium” in absence of qualifying provisions 
constituted warranty “occupied” implies actual use by some 
person according to the purpose for which it is designed. Sani- 
tarium without physician, matron or servants and no facilities 
for heating the building, containing only three people, cannot be 
said to have been ‘occupied’. Washington Fire Ins. Co, et al. vs. 
Came Ob Ob Creer ai cccce or vebs cca eeeedse ckneneuivewaucewaeanes 
Mere rendition of judgment against owner does not transfer title though 
it may create a lien and therefore does not avoid policy for a 
change: of interest. Kelley vs. People’s Nat. Fire Ins. Co. 
CE) cccvntcccenetecdecsevtctetenvacecne CKeaercrunvahsweceveeen 
Iron-safe clause substantially complied with where insured kept in- 
ventory of purchases, etc., and kept a bank account in his books 
since latter afforded information as to cash received. Queen of 
Arkansas Ins. Co, WO. REGIONS. CATR) oc 5 cccivéc dive cdaducuiy cccnceas 
Held, that the existence of the policy procured by mortgagee must be 
disregarded and did not avoid the one procured by the mortgagor 
and hence there could be no contribution between the two in- 
surers. Kelley vs. People’s Nat. Fire Ins. Co. (Tll.)............ 
Where policy provides for forfeiture except that certain rights may 
be exercised upon the insured taking action, insurer need not 
take any affirmative action to forfeit the policy. Patterson vs. 
Bavitable Lite: Aamur. BOCiety CAPR soc veins detest wewncdecccedw's 
Vacancy provision to be ascertained from the whole instrument and 
the subject-matter of the contract. Insurer liable where tenant 
moved out on Saturday and another tenant took possession on 
Monday. Farmers’ Mut. Equity Ins. Society vs. Smith (Ky.).... 
No forfeiture because the mortgage on land, ‘‘with all improvements 
thereon situate,” if the insured property on land is a fixture. 
Rawle vi. American Conmtral Imes CO. (DB. Cue cc cccicccvcccccccés 


(C) MATTERS RELATING TO PERSON INSURED. 


Engaging in prohibited occupation will not wholly avoid policy, but 
merely suspend until the expiration of the stipulated time and 
upon death after expiration of that time recovery may be had 
where breach of condition did not appear to have caused death. 
Edmonds vs. Mutual Life Ins. Co. of New York (S. D.)... ...... 





(D) ASSIGNMENT OF POLICY. 


Change of interest provision not clearly violated by insured’s writing 
on policy when he mortgaged house, “in case of loss by fire 
proceeds of policy to be paid to’ mortgagee “as his interest may 
appear,” so as to avoid policy. Henderson vs. Abbeville Green- 
wood Tiut: Th Ban Ch. Cokis cen ccosees Ceccacchprmectatwaress 


(EB) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


(1) Forfeiture in case of vacancy may be waived, and if proper notice 
of vacancy is given the policy will remain in force until the insurer 
takes action to terminate it. Patterson vs. American Ins. Co. of 
WOW, Wee ak. CORMRE. das beea we bodrwnuxtadanaencsabasnandcaueds 

Insured’s agreement to pay premiums as distinguished from actual prvy- 
ment would be sufficient to keep policy alive. Nor is this affected 
by a provision that the policy will be indisputable for breach of 
any of its conditions after the first year. Noble vs. Southern 

* BY? Sintes Wet Tale TER CO... Ces ca csekcrtedisced svesdedwicncece 

Provisions of New York laws requiring premium notice to be mailed to 

policyholder in that state as a condition of forfeiture for nonpay- 

ment has no application to insurance contracts made in Nebraska. 

Clisk va. Maw. Tere bite. THR. Co. COM vce cd ccccnctcenaxcdwocecns 

Where policy provides for forfeiture except that certain rights may 

be exercised upon the insured taking action, insurer need not 
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take any affirmative action to forfeit the policy. Patterson vs. 


Praise bie LAG: AOSGT. WOCWtY CAVE) 6 occctccewe cc siwvtesserevese 717 
Provision for avoidance for nonpayment should be construed to mean 
voidable at election of insurer and not void. Robinson vs. West- & 
ee ee eS Pe errr rT ein re te ee Tee rrr 770 
Under a life and accident policy the premium due on the first of the 
month could be paid at any time within the month without the 


policy lapsing and hence it had not lapsed for nonpayment of 
September premium prior to injury. Turner vs. N. Y. Safety 
POROEUS WU Che Bi) bin 0:0 6:6:6.0'0:0.0:6.00:0 50 Cece ever easacr.ovessue toe - 274 
Insured’s agreement to pay premiums as distinguished from actual pay- 
ment would be sufficient to keep policy alive. Nor is this affected 
by a provision that the policy will be indisputable for breach of 
any of its conditions after the first year. Noble vs. Southern 
Dtaten BEGt. LATO TER. CO. CHP) cvccvccivccvtvvcccsevesiveececese 359 
Giving of note does not operate as payment of premium if policy or 
note provides for forfeiture for nonpayment. Occidental Life 
Ins. Co. VS. JAGOWRON CATIE) ceccccccccevcevesrodecsecccoseces 352 
On the tacts stated mailing notice is a condition precedent to a oiding 
the policy for nonpayment. Frakes et al. vs. Mutual Fire Co. of 
POPS RECO) 6 6b 8 soc es cRORee FETE EEDO46C Cae Rabennene be Sies 497 
Mutual policy. If assessment not paid within thirty days, policy shall 
be void. Mere declaration of amount due on policy without 
notice that it will become void if not paid not sufficient. Where 
it might reasonably be inferred that a sum mentioned in policy 
was a premium rather than advance assessment, the policy did 
not give notice required by by-laws to avoid same for failure to 
pay assessment. Frakes et al. vs. Mutual Fire Co. of Portland 
TIOGA), 6:50.00. 6.0 d.06 8.6.6 0.9 56:0.6.6. 6.0.00 00-0 00:00 oo kb 0.8.6 606.4008 80 vie 8 6:56 65 497 
Where by-laws of mutual company require notice of assessments to be 
in writing, evidence of a parol notice is immaterial. Frakes et al. 
va, Mutual Dire Ce. 02 POrtiaed (OP6.) ceccccsccchecerovenceses 497 
Under the law providing for premium notes to be mailed assured, a 
notice that premium is payable will not support a forfeiture where 
it contained many alternative directions as to payment and it 
was further encumbered. McCormack vs, Security Mutual Life 
WO CO, Is ek. ac 5:05 KGS 24.05 0U NURS MODE R SAS CEE 5 SELES AR IRE AR OMOD 560 
Amount due for sick benefits which were sufficient to pay premiums 
until insured’s death, should have been applied by the company 
for that purpose. American Nat. Ins. Co. vs. Mooney (Ark.).... 577 


Provision for avoidance for nonpayment should be construed to mean ‘ 
voidable at election of insurer and not void. Robinson vs. West- 
OF BASE COs. Fly. Bed ned bcc cise ction s op ecser er coreaninnscesee 770 


Giving of note does not operate as payment of premium if policy or 
note provides for forfeiture for nonpayment. Occidenta: Life 
ae: Coe. ek, a NARULD --e'.6e's ered Ounces 40-0 Vows Var tees bade ooo O68 
Amount due for sick benefits which were sufficient to pay premiums 
until insured’s death, should have been applied by the company 
for that purpose. American Nat. Ins, Co. vs. Mooney (Ark.).... 577 
Held, on an industrial policy that the company’s notice that it would 
not receive any further premiums relieved insured from the 
necessity of thereafter tendering such nan Western & 
Southern Life Ins. Co. vs. Giltnmane (Ky.)..... ceethereeneas coor 460 
Failure of insured to return policy for paid up, as "specified, "after 
default, deprived him of his rights unless provisions in policy 
were waived or insurer was estopped from denying a liability 
for the failure to return the policy within specified time. Frye 
va. Baultabie Life Assur. Boe. OF VU. B. CRG) eeccceccccccssecece 168 
The alleged contract to pay cash being a separate and independent 
undertaking, not provided for by policy, cannot be the basis of a 
cause of action unless it contains the essential elements of a con- 
tract. Letter relied upon was not a contract, but amounted 
merely to a statement that if certain conditions were coinplied 
with, the company would give the request for the payment of a 
sum of money due attention. Armstrong et al. vs. _eene 
Life Assur. Boe. of the U. B. (GA.).cccscsocsccccvsvervecsccve 350 
Paid up. Held, in the absence of an allegation that the writer of a 
letter was one of the officers specified in the policy, that the 
petition set forth no cause of action, there being no provision 
in the policy for the payment of any sum of money after the 
policy had become lapsed by nonpayment of premiums. 
Armstrong et al. vs. Equitable Life Assur. Soc. of the U. S. (Ga.). 360 E 
Held, that reinstated policy related back to the time of the forfeiture, 
and it became incontestable within one year after forfeiture. Mce- 


Cormack vs. Security Mutual Life Ins. Co. (N. Y.).....ccccccccees 560 

Default—reserve value-—-extended insurance—policy stated length of 
time for which paid up insurance would be given. Cabell vs. ‘ 
Wisteal Wee: TAOS TAR. COs CGD 6:05 6a nd eae hee 8 bn 5 ewe ae 00k 6 oe 584 


Endowment insurance—assured paid seven annual premiums, borrowed 
from company for amount of reserve and defaulted in payment 
and after lapse of more than thirty days died. Held, beneficiary 
is not entitled to have indefinite and uncertain profits credited to 
such policy in order to keep it in force. Cilek vs. New York 
Rak. Se, . EO cua 60:04 ORO ee SETAE LEENA EAD ORO ORE eR ees 691 

Where life policy provided for automatic paid-up sum which insured 


¢26) 





Vopical Index. 


—————— 


XI. 


(A) 


‘B) 


(Cc) 
qa) 


owed company on default for loans could not, in the absence 

of any provision therefor, reduce the duration of extended in- 

surance. Francis vs. Prudential Ins. Co. of America (Pa.)...... 709 
Nonforfeiture Act fixing no time for demand, it will be governed by 

five-year statute of limitations. Nonforfeiture Act relating to 

industrial insurance not fixing time for demand for cash surrender 


value, it will be fixed at eight weeks by analogy to paid-up 
insurance, Metropolitan Life Ins, Co. vs. Clay, Insurance Com- 
THIRIUNOT TUG) vice vdecwscGedxwéspinvanedceaertasn ctwndesweeaee 725 


Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


Where applicant nurses wife and child through typhoid fever, of 
which disease he subsequently died, insurer could not have waived 
such misrepresentation in the absence of a showing that it had 
knowledge thereof. Gardner vs. North State Mut. Life Ins. Co. 
Cs, GY ccvecccnccveseecenceteetansscreerascccessasces cococes & 

Where insured property is moved without. consent, insured cannot 
recover, but there may be a waiver of the provision, or insurer 
may be ———- to set it up. Delaware Ins. Co. vs. Wallace 


(Tex.) ores cee e reece roereeccpeeeceneeesoscese ceccccccccce SOB 
Forfeiture clause in * policy ‘tor nonpayment of premiums may be 
waived. Occidental Life Ins. Co. vs. Jacobson (Ariz.)............ 352 


Where company knew, before issuing policy, that insured got intoxicated 
and accepted premium, it is estopped to rely on the falsity of 
answers in relation to intoxicants. Reserve Loan Life Ins. Co. vs. 
Boreing (KY.).cccccce coccvcsccs svvccevees 


ESTOPPEL AND WATVER AS AFFECTED BY POWERS OF OFFICERS 
AND AGENTS. 


Agent may waive a requirement of the policy for its return to insurer 
though policy provided otherwise. Insured relied on agent’s state- 
ment and did not return policy as required. The act of the agent 
operated as a waiver and insurer was bound thereby. Frye vs. 
Equitable Life Assur. Society of the U. S. (Me.)............ 168 

Held, on an industrial policy that the company’s notice that it would 
not receive any further premiums relieved insured from the 
necessity of thereafter tendering such premiums. Western & 
Southern Life Ins. Co. vs. Giltnane (Ky.)...... rrrre acer eanes -. 460 


Company bound by insurance agent’s acts notwithstanding the fact that 
they may be beyond the actual scope of authority. Queen of 
Aemanens Tae. CO. VR TRIOS CAR) soc decicccckisiocsccacetauatie - 636 


KNOWLEDGE OR NOTICE AS CONSTITUTING ESTOPPEL OR WAIVER. 


Where applicant nurses wife and child through typhoid fever, of 
which disease he subsequently died, insurer could not have waived 
such misrepresentation in the absence of a showing that it had 
knowledge thereof. Gardner vs. North State Mut. Life Ins. Co. 

CM, Gi} cccscurecenceccnvace $n66665.060060000000008 26 

Mere knowledge of insurer's agent that ‘property is vacant, and has been 
for longer period than permitted by the policy, is not a waiver of 
that provision in the policy, though no attempt is made to cancel. 
Home Fire Ina. Co.. VG Wihieom Gt Gh CAPE). cccscvcccccccccccss 87 

Where agent of insurance company wrongfully delivers a policy with 
knowledge of a materially false representation therein, he ceases 
in that transaction to represent the company and acts in his in- 
dividual capacity participating in fraud of the insured, which vi- 
tiates the policy. Gardner vs. North State Mut. Life Ins. Co. 
GR GY. wescdveccckecstcpexctauédetcoscérovnrddsacasceasio’ 26 

Agent’s knowledge will not be imputed to insurer where he delive rs pol- 
icy to insured with the knowledge that the insured is suffering 
from his last illness. ew vs. North State Mut. Life Ins. Co. 

OE, GLY adds cccaked.cddenedekseeseecns ne th ee badan cbs eek eibigs bua 26 

Notice to soliciting agent ‘of ‘a life company of physical. condition of 
applicant which was such that contract could not be consummated 
without operating as a fraud, is not notice to a company since 
notice to an agent is not notice to a principal unless agent’s 
knowledge is acquired in connection with his acts as agent. 
Gorman vs. Metropolitan Life Ins. Co. (N. Y.).......ccccccceces 16 

Knowledge of actual conditions by local agent who prepared application 
of wrong policy will not estop insurance company from enforcing” 
condition rendering policy void for untrue statements. Prudential 
Insurance Co. of America, Petitioner, vs. John T. Moore, Adminis- 
trator of John Andrew Salgue, deceased (U. S.).......... cc ee eee 321 

Notice and knowledge of the existence of a vacancy in insured’s rrem- 
ises or occurence of a fire, communicated to local agent of 
defendant, authorized to issue policies, etc., is knowledge of the 
insurance company. Schmidt vs. Williamsburgh City Fire Ins. Co. 
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Knowledge of actual conditions by local agent who prepared application 
for policy will not estop insurance company from enforcing condi- 
tion rendering policy void for untrue statements. Aetna Life Ins. 
Co., Petitioner, vs. John T. Moore, Administrator of John A. 
Salgue, deceased (U. §S.)....... cas ee 

Knowledge of an agent of a company through whom insurance was 
effected, of the actual situation of the risk covered by its burglary 
policy is knowledge of the company. Bemis vs. Pacific Coast Cas- 
is ee Se | Serer eee eee Te Ee TC Terr eee 

Unconditional ownership provision cannot be waived by Knowledge and 
representation of a mere soliciting agent. Sharman vs. Con- 
ae A ee ae ee ee ef. Sr rere 

Where company knew, before issuing policy, that insured got intoxicated 
and accepted premium, it is estopped to rely on the falsity of 
answers in relation to intoxicants. Reserve Loan Life Ins. Co. vs. 
oe. Bb? ACR eer ae eee a eee ar een ee 

Where field superintendent and local cashier consented to reinstatement, 
such knowledge is chargeable to company and recovery cannot be 
defeated on ground that statement signed by assured recited he 
was in good health when he was not. McCormack vs, Security 
ee a: ee ere ee ee ee ees Sree 

(2) Under statute, knowledge of company’s managing and soliciting agents 
and examiners of false representations chargeable to company. 

Mutua! Life Ins. Co. of New York vs, hilton-Green et al. (U. S.). 

(8) Where applicant nurses wife and child through typhoid fever, of 
which disease he subsequently died, insurer could not have waived 

such misrepresentation in the absence of a showing that it had 
knowledge thereof. Gardner vs. North State Mut. Life Ins. Co. 

6 SPT Te ee CLE NT ee er ee 

Mere knowledge of insurer’s agent that property is vacant, and has been 
for longer period than permitted by the policy, is not a waiver of 
that provision in the policy, though no attempt is made to cancel. 
taemee Fire cas, Co. Wii. WOOD Gt Bh CAPE.) oc ciccccccvecniceses> 

Where agent of insurance company wrongfully delivers a policy with 
knowledge of a materially false representation therein, he ceases 
in that transaction to represent the company and acts in his in- 

dividual capacity participating in fraud of the insured, which vi- 

tiates the policy. Gardner vs. North State Mut. Life Ins. Co. 

CIR, Cu) cccccccccncvvncrcrvececescccssctvecscerevceeseccese esees 

Agent’s knowledge will not he ‘imputed to insurer where he delivers pol- 
icy to insured with the knowledge that the insured is suffering 
from his last illness. Gardner vs. North State Mut. Life Ins. Co. 

2 eS Pr Te TET eR TP Te TT CECE RET er ee ee he ee 

Notice to soliciting agent of a life company of physical condi tion of 
applicant which was such that contract could not be consummated 
without operating as a fraud, is not notice to a company since 
notice to an agent is not notice to a principal unless agent’s 
knowledge is acquired in connection with his acts as agent. 

Gorman vs. Metropolitan Life Ins. Co. (N. Y.)...... rrerre 

Where company knew, before issuing policy, that insured got intoxicated 
and accepted premium, it is estopped to rely on the falsity of 
answers in re nee to intoxicants. Resérve Loan Life Ins. Co. vs. 

IN: ENGR ao Se eck, | ac buh a B Rae ek LOE ERMA Ge OTERO ALE hee ONS 

Where field Tecan ndent and local cashier consented to reinstatement, 
such knowledge is chargeable to company and recovery cannot be 
defeated on ground that statement signed by assured recited he 
was in good health when he was not. McCormack vs, Security 

OS a ae oe ee 2 eee ee reo er rae 


(D) MISTAKE, NEGLIGENCE, OR FRAUD OF AGENT. 


Under statute, knowledge of company’s managing and soliciting agents 
and examiners of false representations chargeable to company. 
Mutual Life Ins. Co. of New York vs. Hilton-Green et al. (U. S.). 


(EB) EXPRESS WAIVER. 


Agreement between plaintiff and agent, whitch had insured plaintiff's 
property, that if it should become vacant he would attach a va- 
cancy permit to the policy did not constitute a waiver of for- 
feiture for a vacancy subsequently occurring, since there can be 
no waiver of forfeiture until after the ground for forfeiture has 
occurred. Patterson vs. American Ins, Co. of Newark, N. J. 
COBO 6 v:0:0.6.0'06 5.00006 0b 60d Oc 5s Oe Neb RE se eh Erbe ees EKONS Se 0e 85S N00 

An oral executory agreement. ‘of the insurer’s agent to waive future 
breaches of conditions of the policy, is not enforceable Home 
Fire Ins. Co. vs. Wilson et al. (ArK.) 2... cccccccccccccccccccces 

Where defense was that goods had been taken from location specified 
and insurance agent agreed to his request to change policy, 
insured is entitled to recover, even though no change had actually 
been made in the policy and thovgh policy provided that none 
of its provisions could be waived except in writing. Delaware 
Ine. Co. va. Wallace (TeX.)...ccccccseccccvecccsrsccsesevesercsoss 


(F) IMPLIED WAIVER. 


(1) Promise of local agent to keep the property insured was not a waiver 
of the provision regarding nonliability after vacancy for ten days, 
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nor estopped the insurer to deny that a vacancy permit had been 
issued, though the agent knew when the premises became vacant 
and had authority to use such permit, subject to approval by 
insurer. Where insured advises insurer’s agent of a condition 
which would work a forfeiture if not waived, yet one which could 
and would be waived upon the doing of some act by th~ agent, 
which the insured assumes in reliance upon agent’s promises 
has been or will be done, neglect of the agent to do the act does 
not invalidate the policy. Home Fire Ins. Co. vs. Wilson et al. 
(APER.)  vescccecves eceseseces CC PURER EKE Se CONOR eRe ENO Re ecce 
Breach of policy is waived by insurer consenting to additional insur- 
ance. Coppoletti et al. vs. Citizens’ Ins. Co. of Mo. (Minn.).... 
Plaintiffs in an action upon an employers’ liability insurance policy 
held, precluded by their conduct from asserting that defendant 
was estopped or had waived its right to defend on the ground 
that the loss was not covered by the terms of the policy. 
Mann et al. vs. Employers’ Liability Assur. Corpn. (Minn.).... 
While evidence may not be received to explain or vary the terms of 
a written policy, its provisions are waived if the agent issues a 
policy with knowledge that premises are vacant. Home Fire Ins. 
Co. va. Wilson et Oh. (APRs) cccccccdcccccccscnescces cece 
Where the procurement of additional insurance, unless consented ‘to ipso 
facto avoids the existing policy, the mere failure of insurer to 
cancel such policy after knowledge of additional insuranc:2 wil} not 
constitute an election to continue the policy in force. Coppoletti 
et al. va. Citizens’ Ine. Co. of Mo. (Minmn.)...cccccccccccccce ee 
Under a life and accident policy the premium due on the first of the 
month could be paid at any time within the month without the 
policy lapsing and hence it had not lapsed for nonpayment of 
September premium por to injury. Turner vs. N. Y. Safety 
Reserve Fund (NN. Vij cccdvcccvvccdcccaccvecscvcedacsvncece coe 
Where application for credit insurance is made on forms prepared by 
insurer and the statement is incomplete and ambiguous and 
insurer issues the policy without demanding fuller information, 
such defense in the application will not be available as a defense. 
L. Black Co. vs. London Guarantee & Accident Co., Ltd. (N. Y.). 
Offer by adjuster of a larger sum than the unearned premium for the 
surrender of premium does not of itself constitute a waiver of the 
forfeiture. Schmidt vs. Williamsburgh City Fire Ins. Co. of 
Brooklyn, N. ¥. (NOD) wcccccsescccccvcnccccscesevcesecscsces 
Where company was informed about June, before insured’s death in 
January, that she was in bad health when insured, and did not 
then cancel policy, it was estopped from afterwards a 
liability. American Nat. Ins. Co. vs. Fawcett (Tex.) ....... 
On liability policy, held, to have waived the provision relating “to 
payments made by insured without written consent. Dunham 
ve. Philadelphia Casualty Co. (MO.) ..cccccccccccccvcccosesccees 
Where insurer induced insured to believe that a strict compliance as 
to forfeiture would not be insisted upon, insurer cannot declare 
a forfeiture because of nonpayment. Fugina vs. Northwestern 
Wat, Ee THR CO. CW ide se decevessvcucivecacssevavscquncs eoee 
The law does not favor forfeiture and courts readily seize upon op- 
portunity to bring about a waiver by placing a liberal construction 
on the acts of insurer if such construction is demanded by justice 
oe repugnant to law. Occidental sife Ins. Co. vs. Jacobson 
CATIRD. cecceweces 80866 cb06t Ce eDeCeuaa ShdeERES CAE SECC 
Conduct of agent held ‘out as authorized in “inducing insured to retain a 
policy containing iron-safe clause and rely on its security, 
operated as a waiver of prior omissions known to him. Queen of 
Arkansas Ins. Co. v6, Malone (APE). cccccvccncescccccccnsccens 
Where insurer denies Hability upon specific grounds, other grounds of 
forfeiture at the time within insurer’s knowledge are waived if in- 
sured has taken action pursuant to attitude taken by insured. 
Ward vs. Queen City Fire Ins. Co. of Sioux Falls, S. D. (Ore.).. 
Insurer waived a breach of condition where, upon notice of commence- 
ment of foreclosure proceedings, it neglected to cancel policy. 
Kelley va People’s Nat, Five THE. CO Clive cccsicvecssccsccesne 
Letters written by company did not establish a waiver of forfeiture 
and showed. policy ha. been in full force up to time of death. 
tights of beneficiary became fixed upon insured’s death and 
forfeiture is not waived by letters written by insurer in ignor- 
ance of his death. Patterson vs. Equitable Life Assur. Society 
CAPER.) cariineccdcceses Sate tteseansacteneeneteer se eeudunenecene 
Repeated notice and threat of cancellation served on insured and 
ignored. Policy provided for avoidance at expiration of sixty 
days. Fire occurred subsequently. Held, to show a waiver of 
insurer’s right to cancel policy for nonpayment of premium 
when due. Robinson vs. Western Assur. Co. (U. S.).....0.ceeeeee 
Held, there was no waiver of a breach of condition because insured’s 
agent had knowledge of procurement of concurrent insurance 
and did not attempt to have policy canceled. Hronish vs. Home 
1 a ee eS rr re rer yee nce 
Promise of local agent to keep the property insured was not a waiver 
of the provision regarding nonliability after vacancy for ten days, 
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nor estopped the insurer to deny that a vacancy permit had been 
issued, though the agent knew when the premises became vacant 
and had authority to use such permit, subject to approval by 
insurer. Where insured advises insurer’s agent of a condition 
which would work a forfeiture if not waived, yet one which could 
and would be waived upon the doing of some act by the agent, 
which the insured assumes in reliance upon agent’s promises 
has been or will be done, negiect of the agent to do the act does 
not invalidate the policy. Home Fire Ins. Co. vs. Wilson et al. 
CRI.) o:0:06.0:00:0:0506.0.0.0.9,06 9600000 2b OCR E SSPE ODERTEE RO RSD EOO8 8 

Breach of policy is waived by insurer ‘consenting ‘to ‘additional. insur- 
ance. Coppoletti et al. vs. Citizens’ Ins. Co. of Mo. (Minn.). 

Plaintiffs in an action upon an employers’ liability insurance policy 
held, precluded by their conduct from asserting that defendant 
was estopped or had waltived its right to defend on the ground 
that the loss was not covered by the terms of the policy. 
Mann et al. vs. Employers’ Liability Assur. Corpn. (Minn.).... 

Insurer does not waive breach by merely failing to return the unearned 
premium before suit is brought on policy, nor is it estopped from 
setting up breach. Home Fire Ins. Co. vs. Wilson et al. (Ark.). 

Where mutual fire company reinstated insured’s policy after default, 
reinstatement which came after the insured had discharged a 
lien on the premises, is a waiver of the original ground of for- 
feiture. Mutual Fire Ins. Co. vs. Turmer (Va@.)......seseeeeseceee 

A’ provision of a life policy for nonpayment of a premium note may be 
waived by the company’s retention of the note and making an 
unconditional demand for payment thereof. N. Y. Life Ins, Co. 
VE. COMMEP (EEY.) socccvccescscccccecscccvcendecseecvseccccescecos 

Where insured keeps a prohibited article on his premises but insurer 
does not cancel policy therefor and keeping the article is dis- 
continued prior to fire and premiums are paid and renewal re- 
ceipts issued after such discontinuance, insured may recover; 
the policy being merely suspended during time prohibited article 
is kept on premises. McClure vs. Mutual Fire Ins. Co. of Chester 
County (PO.). ccccccccccccccccccvevevescesvcceccscccocecs eoccecce 

Offer by adjuster of a larger sum than the unearned premium for the 
surrender of premium does not of itself constitute a waiver of the 
forfeiture. Schmidt vs. Williamsburgh City Fire Ins. Co. of 
Prem, BE, Fs COCO). 6.0.9.0: 00:066.6'0:b.6 ¥0'0:00:6,6:0068060:0% cone 

Where insurer induced insured to believe that a strict compliance as 
to forfeiture would not be insisted upon, insurer cannot declare 
a forfeiture because of +. ounenpeane — vs. Northwestern 
Nat. Life Ins. Co. (Wis.). eee 00:60:06.6 0b 00. 00O re ORES 6 

The law does not favor forfeiture ‘and courts. readily seize upon op- 
portunity to bring about a waiver by placing a liberal construction 
on the acts of insurer if such construction is demanded by justice 
and not repugnant to law. Occidental Life Ins. Co. vs. Jacobson 
CAPIE,) copvescsce svcecscccs vesveonees OPie eee em 6:60:60:0:6.00 

Acceptance of interest on overdue premium note waives forfeiture 
provision. Occidental Life Ins, Co. vs, Jacobson (Ariz.). 

Where company not only accepted and yetained a premium which 
was due July Ist and not paid until July 24th, but accepted and 
retained overdue premiums for the succeeding three months and 
later accepted an advance premium for November, failure to pay 
July premium in advance was waived. Provision that accepted 
of overdue premiums should not constitute a waiver did not affect 
the rule that such acceptance waived policyholder’s default. 
Policy provided that acceptance of any renewal premium should 
be optional with insurer and that if payment of renewal premium 
should be made after expiration of the policy or the last renewal 
receipt, neither insurer or beneficiary would be entitled to re- 
cover “for any illness originating before the expiration of thirty 
days after the date of such renewal payment.” Held, that the 
quoted language should be construed to mean thirty days after 
payment of renewal premium without reference to the past. 
Bruzas vs. Peerless Casualty Co. (M@.) ...cccccssececesversoees 

On the facts stated mailing notice is a condition precedent to avoiding 
the policy for nonpayment. Frakes et al. vs. Mutual Fire Co. ™ 
a G.I rr emer ers err ra eee ee eee R 

Conduct of agent held out as authorized in inducing insured to retain a 
policy containing iron-safe clause and rely on its security, 
operated as a waiver of prior omissions known to him. Queen of 
RIANA TOG: CO. VR BERS GAT) 0 6.66 6 60.60 cbc cc nvcese cecssesce 

Letters written by company did not establish a waiver of forfeiture 
and showed policy had been in full force up to time of death. 
Rights of beneficiary became fixed upon insured’s death and 
forfeiture is not waived by letters written by insurer in ignor- 
ance of his death. Patterson vs. Equitable Life Assur. Society 
CAI.) 0 0.0.0.0:0.0:0:0:6.6.6.09.0 dh 0.6.0.0:0.4.0:6. 6:0:0.9.0.0'0 0.46 6.0.0.0 6k 0.0.0 OOO Ob Oo ous 

Proper demand for production of books—insured’s failure to produce 
books and inventory—negligence—disappearance of inventory and 
books. It is not error to admit oral proof to establish value of 
property destroyed by fire. Commercial Union Assur. Co., Ltd., of 
London, Eng., vs. Wolfe (Okla.)..... aeeeee CERCA HOSA PEERED MENS 
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Where applicant refused to accept certificate after examining it, so that 
contract never took effect, association was not estopped from 
denying liability and did not return membership fee. Business 
Men’s Accident Ass’n. of Texas vs. Webb. (TeX.).....--.46- ° 

Accident insurance. Held, that the whole course of dealing by com- 
pany shows that it recognizes a local agent as an agent—oral 
proof—strict compliance, Douville vs. Pacific Coast Casualty Co. 
CTGGRO) co ccicccvecccceccsvccccsececes eeneetnneanend eccccee 

Forteiture of a fire policy by sale by insured “of dam: ige 2d property, 
waived by company thereafter demanding an arbitration. 
St. Paul Fire & Marine Ins. Co. et al. vs. Kirkpatrick et al. 
CTO) cece Petes cer eee NOS RHEE R NOON C HEME CERORA REC RRR RHO 


Risks and Causes of Losses. 

MARINE INSURANCE. 

Insurer liable for loss during voyage from external causes. No implied 
warranty as to seaworthiness of goods. Pacific Creosoting Co. 
vs. Thames & Mersey Marine Ins. Co., Ltd. (U. S.).......++0+. 

Insurer liable for loss during voyage from external causes. No implied 
warranty as to seaworthiness of goods. Pacific Creosoting Co. 


vs. Thames & Mersey Marine Ins. Co., Ltd. (U. S.).........- eee 
No defense that a lighter was not seaworthy. Pacific Creosoting Co. 
vs, Thames & Mersey Marine Ins. Co., Ltd. (U. S.)......... «se 


One between the age of fifteen and sixteen who was employed in 
violation of law, is a child within an indemnity policy exempting 
insurer Louis F. Kleeman Co. vs. New Amsterdam Casualty Co. 
CMG) cccccvccccocccccses Shon VORES OCS RETECRERRR Wee RES KeCHOhee Kms 


INSURANCE OF PROPERTY AND TITLES. 


Under fire policy exempting insurer from loss occasioned by locomo- 
tives insurer was liable for fire communicated from building on 
a building on right of way, though such building was set on fire 
by sparks from locomotive; the exempting clause contemplating 
a fire directly caused by sparks from a locomotive. Montgomery 
et al. vs. Southern Mut. Ins. Co. (Pa.)... cc cccccccccccecrccece ee 
Insurer issuing plate glass policy thereby agreed to indemnify insured 
for loss by breakage occasioned by wrongful act of third person. 
Weaver vs. N. J. Fidelity & Plate Glass Ins. Co. (Colo.)....... ‘ 
Under fire policy exempting insurer from loss occasioned by locomo- 
tives insurer was liable for fire communicated from building on 
a building on right of way, though such building was set on fire 
by sparks from locomotive; the exempting clause contemplating 
a fire directly caused by sparks from a locomotive. eee 
et al. va. Southern Mut. Ins, Co. (Pa.)..ccrccccccecccccccescese ° 
Under fire policy exempting insurer from loss “occasioned by locomo- 
tives insurer was liable for fire communicated from building on 
a building on right of way, though such building was set on fire 
by sparks from locomotive; the exempting clause contemplating 
a fire directly caused by sparks from a locomotive. Montgomery 
et al. vs. Southern Mut. Ins. Co. (Pa.)......... Ce ccccevccces 


GUARANTY AND INDEMNITY INSURANCE. 


Liability policy covering saw mill, planing mill, etc. etc., does not cover 
the risk incurred in employment of mill hands in the boring of an 
artesian well for the obtention of water. Rust Lumber Co. vs. 
General Accident, Fire & Life Assur. Corp., Ltd. (La.)...... eoee 

Liability insurance. Insurer was liable only for injuries for which 
plaintiff was contingently liable as owner, and not for injuries 
for which he was directly liable, as doer or causer of the negli- 
gent act, since a “contingent liability’? is one depending upon 
an uncertain event. American Cereal Co. vs. London Guarantee 
& Accident Co. (U. 8.) 


LIFE INSURANCE. 

There may be recovery on policy insuring against death from bodily in- 
juries ‘‘by violent and accidental means, suicide (sane or insane) 
not included”, if the insured was so insane he did not know he 


was taking his life, but that his act would probably result in 
death. Vicars vs. Aitna Life Ins. Co. (KY.) cccceccccccccscces 


ACCIDENT INSURANCE. 


A showing that deceased was killed in an affray with a burglar would 
establish accidental death, unless death from such cause is ex- 
empted. Allen vs. ae learned Assn. of America 
(Iowa) Te Te TCO CT TR CC ee 


but who had not become a passenger, could not recover. Mitchell 
vs. German Commercial Accident Co. (MO.).....-..ceeeeeeeeee 
Held, that if engineer’s condition could be ascertained by observation 
or examination it was “visible injury’ within the meaning of the 
by-law. Peterson vs. Locomotive Engineers’ Mut. Life & Accident 
Ine. Asa’n (MINN.)...cccccccccccsesccccvvece Ceovececcese eeceeeene 





523 


518 


650 
650 


307 


260 


431 


271 


268 





































































Insurance Law Journal, Vol. 43. 


One insured as a financial writer and reporter engaged, when injured, 
in testing and trying out in the air a flying machine, was not en- 
gaged in recreation. The company’s liab.lity shall only be such 
proportion as the premium paid will purchase at the rate for the 
more hazardous occupation. Ridgely vs. Actna Life Ins. Co. 
CIs. Dad pn 6kc 06S CE6Ew Se HEE SES DEDD OE VSRETS CHDDEVE SVS ETHER 

Person who attempts to cross railroad track immediately in front of 
rapidly approaching train, exposes himself to an ‘‘obvious risk or 
obvious danger’. Obvious danger is one that is plain and ap- 
parent to a reasonably observant person. The fact that insured 
may not have observed it is not material. Combs vs. Colonial 
COMBGIRY CO. RWG. VG) 5 i600 6 eek pecs sb hos 50 Seder cen idneseEntenee 

Not error to instruct jury; ‘In order for provision of accidental feature 
of policy which relieves company in case of voluntary exposure, to 
be an excuse from liability, three elements are essential; con- 
scious knowledge of danger; intention or wilful exposure; un- 
necessary danger.’””’ Empire Life Ins. Co. vs. Allen (Ga.)....... ° 

If holder of accident policy shot police officer and fled and was shot 
by officer not for purpose of arresting him, but to avenge his 
own injury, death was not direct and proximate result of insured’s 
vicious conduct and insurer was liable. Railway Mail Ass’n vs. 
i ee et eT eT Tee Te Te eT eee ee Tee 


XIII. Extent of Loss and Liability of Insurer. 


(A) MARINE INSURANCE. 

(2) Held, that the freight on the amount of lumber jettisoned in an 
effort to save vessel could be added to the expense of salvage 
and transshipment chargeable to the freight and if these items 
amounted to more than one-half the freightage insured, the 
insurer was liable, though the covering agreement provided that 
it was free from partial loss, Victoria S. S. Co. vs. Western 


pT ee ee ee A eee RECT e Ee RE ee 
(4) “Average warranty” construed. Pacific Creosoting Co, vs. Thames & 
meorsey Marine tna: Co., Ltd. (0. Bidecccccdccccccccvvcceseoceves 


(B) INSURANCE OF PROPERTY AND TITLES. 

(2) Building destroyed by fire and could not be rebuilt. Held, loss to be 
computed by arbitrary rule of policy without taking into account 
time for proof of loss, time for removal of debris and delay 
incident to inclement weather occurring in the season following 
the fire. Amusement Syndicate Co. et al. vs. Milwaukee Me- 
chanics’ Ins, Co, (HEBR.) ..ccsceseccnsnetevocvevsccceseseeseons 

Policy that provided in case of loss that company should be liable for 
only such portion thereof as the amount insured by the policy 
should bear to the actual cash value of the policy was void under 
the statute. Since such provision forced insured to share his 
loss with the insurer and carry a part of his own risk. Alsop 
Process Co. va. Continental Ins. Co. (MoO. ).cccccccccccsscccccece 

Held, that the automobile policy was oye of indemnity. to the assured 
only and that a third person injured through his negligence, who 
recovered judgment against him in an action by defendant, 
which judgment was wholly unpaid could not maintain a suit 
against an insurance company for specific performance to compel 
payment of amount of policy. Van Reen vs. Attna Life Ins. Co. 
Ess BD) o0ikn54 vn hbsh eed Onn s 25350 0404008 HEE Oe ee beeecnowentedoee 

On the facts stated, a policy for $4,000, where there was a total loss, 
was a liquidated demand for that amount, though the property 
was only worth $1,000, where insurance was not induced by any 
representation by insured. Drummond vs. White-Swearingen 
POGIEY CO. CTE) cvieciece eas eeerverhreeseesec reese ereeecenecees 

Where property destroyed was insured for $7,500 and there was no 
evidence of depreciation of value between date of policy and 
fire, the company would be estopped to deny that value of 
property was $7,500. City of Aurora vs. Firemen’s Fund Ins. 
CO. CRIN D0 604.0556: 6 66S WATE HSS OU OUb 00.000 C8 0 5:40:06 UO R Sh ReOe 

Policy indemnifying against loss of rents caused hy fire or lightning, 
covers period needed to place contract for repairs and not 
limited to time actually spent in making repairs. Hartford Fire 
IEG. CO, VE PIGS CTOE.) sc cass cesesresrevcevceoewer sees beobedee 


(C) GUARANTY AND INDEMNITY INSURANCE, 


A paid surety on a building contractor’s bond was not relieved from 
liability because of overpayment made by the obligee, either to the 
contractor or directly to the contractor’s servants, where such 
payments were necessary to satisfy claims for labor and save the 
property from liens and therefore did not operate to the prejudice 
of the surety. Manhattan Co., Inc., vs. U. 8S. Fidclity & Guaranty 
of i |) | Nh Pe rrreee eerie ee eee ee ee ee ee ee 

On the facts stated, held, that the bond and renewal certificates consti- 
tuted distinct liabilities rendering the guarantor liable during 
respective periods covered by the bond of the renewals up to 
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the amount of $2,500 per annum. Alex. Campbell Milk Co. vs. 
United States Fidelity & Guaranty Co. (N. ° 


LIFE INSURANCE. 


Held, on the facts stated that each policy year commenced on October 
1st and not on January Ist, and hence company was entitled 
to deduct balance of premium for one year. Fidelity Mut. Life 
Ins. Co. of Philadelphia, Pa., vs. Zapp (TeX.)...seeseeeeseceeee 

Burden showing waiver of forfeiture is on plaintiff. Ostmann vs. 
Supreme Lodge, Knights and Ladies of Honor (N. J.)......+ee00% 

Statute enters into and forms a part of every policy. Loan agreement 
void in so far as it attempted to contract in advance that the 
net value should be applied other than for the purchase of ex- 
tended insurance. Where insured was not sufficiently informed of 
his rights, his failure to reply to a notice and protest against 
application of proceeds of net reserve to satisfaction of personal 
indebtedness was not in acquiescence by estoppel to such action 
by the company. Gillen vs. N. Y. Life Ins. Co. (Mo.)........e00% 

Indebtedness that insurer was entitled to deduct was not limited to 
unpaid premiums or loans obtained from company, but included 
any indebtedness of insured or beneficiary of insurer, however 
incurred, when issued subject to indebtedness of insured or 
beneficiary. Citizens’ Nat. Life Ins. Co. vs. Rutherford (Ky.).. 





ACCIDENT INSURANCE. 


Liability of insurer for seventy-eight weeks was not defeated by a 
provision of the policy that in event of disability due to accident 
or illness resulting wholly or in part, directly or indirectly, from 
Bright’s disease, the limit of liability should be an indemnity for 
not exceeding four weeks at the stipulated rate, where it did not 
appear that insured had Bright’s disease for more than four 
weeks before his death. National Life ° Accident Ins. Co. vs. 
O’Brien’s Ex’x et al. (Ky.) . ececcceccceosecece 

fotal disability requires only such disability as prevents the perform- 
ance of any substantial part of assured’s duties. Hefner vs. 
Fidelity & Casualty Co. of N. Y. (Tex.) eo osecescoose 

Insurer was liable if the disability was such as to prevent ‘insured from 
prosecuting any kind of business pertaining to his occupation or 
to prevent him from doing all the substantial acts required of 
him in his business. National Life & Accident Co. vs. O’Brien’s 
Ex’x et al. (Ky.) . ecccccccccccccccecese 

fhe complaint in an action on ‘a larceny insurance policy was fatally 
defective for not alleging that the property stolen was that 
covered by the policy. Krickl vs. Ocean Accident & Guar. 
Corpn., Ltd. (N. ¥.) cccccccccvecece Seeeeee 
that insured was “wholly and “continuously disabled, suffering trom 
walking typhoid fever’ during a specified period for which in- 
demnity was claimed was _ insufficient. No physician having 
called during two certain periods there could be no recovery. 
Bruzas vs. Peerless Casualty Co. (Me.) 

Aeronaut could recover only one-half weekly indemnity for injuries 
sustained while operating a fiying machine. Ridgely vs. A®tna 
Life Ins. Co. (N. Y. 

Only sick benefits will be paid for diseases such as peritonitis, unless 
there is an infection directly resulting from the accident. 
Pacific Mut. Life Ins. Co. vs. McCabe (Ky.) ...... 


“Entire” does not mean total blindness, but it is sufficient if the insured 
had practically lost the entire sight of the eye. International 
Travelers’ Ass’n. vs. Rogers (Tex.) 


On a life and accident policy, held, that the fact that insured collected 
a disability benefit would not prevent a recovery by beneficiary for 
loss of his life. Pacific Mut. Life Ins. Co. vs. McCabe (Kv ). 


Insured confined in sanitarium for tuberculosis was continuously con- 
fined in the house, though he took short daily walks. One 
unable to attend to his business as publisher, though he was 
able to go to his office a few times to give instructions, was 
totally disabled within provisions of a health policy. Great 
Eastern Casualty Co. vs. Robins (Ark.) 


Held, that the beneficiary was entitled only to the indemnity w hich. the 
premium paid would purchase for the more hazardous occupa- 
tion and that the fact that he was killed while off duty was 
immaterial in determining the amount of the indemnity. Pro- 
vision in accident policy for a smaller indemnity in case insured 
is injured while engaged in an occupation more hazardous than 
that specified is reasonable, and will be enforced by the courts. 
Beane vs. Continental Casualty Co. (Miss.) 


that assured, sustaining personal injury, was entitled to re- 
cover an amount based on an earning capacity of $40 a month 
since ‘wages’ which is compensation given to a hired person, 
does not include income. Reddick vs. Northern Accident Co, et 
al, (Mo.) 
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Notice and Proof of Loss. 

REQUIREMENT IN GENERAL. 

Held, delay of ten months in giving an accident insurance company 
notice of an accident is unreasonable per se, under a clause of the 
policy requiring notice to be given as soon as reasonably possible, 
It is a condition precedent to recovery on the policy. The fact 
that physicians who attended him attributed his condition to 
disease, and not to accident, does not excuse a failure to give the 
company notice of the accident as soon as reasonably possible. 
Hefner vs. Fidelity & Casualty Co. of New York (Tex.)........ 

Where a policy contains no specific time for notice of death to be 
given, but merely provides “due proof of death,” notice of in- 
sured’s death must be given within reasonable time, and where 
attorney was employed to make proofs of death and they were 
not furnished for almost thirty days it was inexcusable and 
notice was not given within reasonable time. Metropolitan Life 
Ss. “0, “VR, POOL, CED oko b:8 68 F556 Cs C9 e dO RTS DDS ROSS 

Liability insurance. Held, that insurer £ not relieved of liability 
because of such delay, since it was not until the amendment that 
any claim was made for damages covered by the policy and had 
the summons and complaint been forwarded to insurer, he would 
doubtless have returned them on the ground that the damages 
sought to be recovered were not covered by its policy. Press Pub. 





Co. vs. General Accident, Fire & Life Assur. Corp. (N. Y.).....++. 
Horse insurance. Notice of illness or accident to insurer’s local agent 
was sufficient, it being immediately forwarded to insurer. Na- 
tional Live Stock Ins: Co. va. Hendergon (TeX) ...0sccccvcvsvcese 


Notice of horse’s death immediately thereafter was in compliance with 
policy where owner was unable to secure services of a veterin- 
arian, National Live Stock Ins. Co. vs. Henderson (Tex.)...... 

Where H. was general agent of defendant casualty company, which 
had written casualty insurance for plaintiff corporation, of which 
H. was also a stockholder, director and general manager, his 
knowledge of happening of an accident for which plaintiff would 
be liable, not imputable to defendant so as to relieve plaintiff 
from complying with conditions. Utica Sanitary Milk Co, vs. 
CORA Co. Ee RATIO CN. Ti diieck so vics ere eere ts ved cree R eae 
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FORM, REQUISITES, AND SUFFICIENCY OF NOTICE AND PROOFS. 


On the facts stated held, that the policy proved was not the policy 
alleged, and that the variance was fatal. United States Health & 
Accident Ins. Co. V8. Bavage (AIR) .crvcccvccccrccvvvevescescece 


EFFECT OF STATEMENTS AND PROOFS. 

False swearing as to the loss, under the statute, to avoid the policy must 
have been knowingly and _ wilfully false. Instructions that 
false statements must have been made with knowledge of its 
falsity and “with intention of defrauding the company” are 
erroneous in adding the quoted qualification. Willis et al. vs. 
Horticultural Fire Relief of Oregon (Ore.).... ces ceeeeseeeeeenes 

Policies become void for fraud or false swearing of insured whether 
before or after loss, but only when done wilfully and knowingly 
with intent to defraud. Ward vs. Queen City Fire Ins. Co. of 
oo ae eer rT re re Tee Te ee re ee er ° 


ESTOPPEL OR WAIVER AS TO NOTICE. 


Provision requiring proofs of loss was waived where company on being 
notified of a loss immediately took the position that policy was 
not in force. Linglebach vs. Theresa Village Mutual Fire Ins. 
CO. CWB.) ccccveccvrvcccsccvcccccveveccesececseesccccescessccece 

Where insurer denied liability except for a small amount which it 
tendered, such act was a waiver of formal notice of disability 
to which under other circumstances, insurer would have been 
entitled. National Life & Accident Ins. Co. vs. O’Brien’s Ex’x 
OC Bl, CHY.) cover cccvccccccvcccccccvcsscccsccsecsccccccscceces 

Provision requiring proofs within sixty days was waived by adjuster 
accepting a schedule and by retention of proof furnished after 
sixty days. Curnen vs. Law Union & Rock Ins. Co., Ltd. (N. Y.). 

Where one was recognized by defendant company as its representative 
and his testimony tended to confirm, latter could not sustain 
contention that he had no authority to waive a clause of policy. 
Teasdale vs. City of New York Ins. Co. (Iowa)..........00.. 

Filing of proofs by defendant’s agent, though without usual affidavit 
and communication from company that adjuster would take up 
the matter, constituted waiver of plaintiff’s obligation to furnish 
verified proofs of loss. Teasdale vs. City of New York Ins. Co. 
CRIB) a. 5.6.20 0.0.5 50-0-9 6:0:0. 0.0.09: b:h 6: R066: bb. 6, 9 .0:8:6.0:6.05. 0 016-8 0:0.058:0.b od wb OO BO 8L8:8 

Denial of liability on the ground that the accident was not covered by 
the policy. Failure to refer to fallure to give required notice did 
not constitute a waiver. Smith vs. Arkansas Nat. Ins. Co. (Ark.). 

Where attorney without authority prepared proofs which were ac- 
cepted by insurer and with latter’s knowledge, examined insured 
under oath, insurer having acquiesced in his acts and accepted 
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such proofs, is estopped to deny his authority. Aachen & 
Munich Fire Ins. Co. vs. Arabian Toilet Goods Co. (Ala.)...... 634 
Proofs of loss waived by act of adjuster denying liability. Nonwaiver 
agreement did not avoid effect of a waiver of proof of loss by 
adjuster’s denial of liability. Queen of Arkansas Ins. Co. vs. 
MRIGNS, CADE). 66. vinccorcetin wae Cececuneeeneus cae bnenesware tee 636 


KY. Adjustment of Loss. 


(A) ADJUSTMENT AND SETTLEMENT. 
Where an agent authorized to effect settlement of a claim, executed 
a note on defendant’s behalf and received from plaintiff a release 
which defendant, though repudiating the settlement, refused to 
return until five or six months after knowledge of compromise, it 
thereby ratified compromise Roane vs. Union Pac. Life Ins. Co. 
(OPO. } cccKecne PTT UTR TCE TT Ce CP ee «eee oe 


(B) APPRAISAL AND ARBITRATION. 


Where the agreed terms of submission of the amount of loss to ap- 
praisers indicated that the appraisers were to proceed informally 
and did not provide for notice to the insured, failure to give 
the insured notice of the meeting of appraisers or an opportunity 
to present evidence did not invalidate their award. Eberhardt 
ve. Federal Ina. Co, (Gai)« ccccvccecsccvccvess CHOC CEC Re KOKO R EES 

Submission by agreement between insurer and insured to appraisers 
to fix the amount of “sound value and damages” was in accord- 
ance with the provisions of the policy authorizing submission of 
the ‘amount of loss’? to appraisers; the phrases quoted being 
synonymous. Eberhardt vs. Federal Ins. Co. (Ga.)........-.eee00% 499 

Where a matter at issue between two parties is submitted to third 
persons and they render an award which does not exceed their 
authority, they will not be heard to impeach the regularity of 
fairness of their findings. Purpose of submission to appraisers 
was to affix the amount of the loss. Plaintiff's loss represented 
the difference between value of the property before the fire and 
its value immediately thereafter. The effect of the award was 
to affix the amount of the plaintiff’s loss. It wus unambiguous, 
was in strict accordance with the agreement of submission, and 
was binding upon the parties. Such an award selected pursuant 
to fire insurance policy may be set aside, under the code for 
fraud or by showing that unfair advantage had been given to one i 
of the parties or for a palpable mistake of law. Eberhardt vs. dd 
Federal Ins. Co. (Ga.)........ Pee mee ere reeceneeeseceecceccece «e+ 499 { 

Agreement to submit amount of loss to appraisers contemplates making | 
of an appraisement and also an award. Riddell vs. Rochester- 

German Tak Co Of NOW: SOR Soe Bedeetccencéucscetecasceus ce . 644 | 

Appraisal need not be conducted with formality of trial court, but i 
there must be a fair effort to ascertain the truth, ete. Ap- | 
praisers should call in an umpire on disagreement, whose function WH 

{ 
i 
| 
’ 


499 


is to deliberate with them, it being improper for one or two to 
consider evidence not submitted to the other or others. J. E. 
Davis Mfg. Co. vs, Firemen’s Fund Ins. Co. et al. (U. S.)..... - 621 
In accordance with the terms of tne policy tne award of the appraisers 
was conclusive on both parties and fixed the amount of the 
insured’s liability. Commercial Union Assur. Co., Ltd., vs. 
Dalzell—London & Lancashire Fire Ins, Co. vs. Same (U. S.)... 607 
Appraisers and umpire should be competent, fair and unprejudiced. 


Refusal to consider material sworn statements is evidence of \ 
bias and interest. Award set aside for fraud. J. E. Davis Mfg. 
Co. va. Piremen’s Fund Ina Co. ot ah (U0. Bidecccciccsccccccces 621 f 
Award of appraisers must conform in substance and form to the f 
agreement for submission to them. Riddell vs. Rochester-German { 
Sen, ek OR reer OW Gis Medea chines se cacundbetateecrsnkstesnne 644 Hi 
If arbitration is agreed on and appraisement has failed, without the fi 
fault of either party, insured cannot be required to select another " 
arbitrator. St. Paul Fire & Marine Ins. Co. et al. vs. Kirk- if 
PACTION - O6.:ah.. CRO . c2sbus chs need ecaeerktedanswexdesaouaws 798 i 


Upon filing of a bill by insurance company to set aside award, court 
acquired jurisdiction of controversy, and could set aside award 
and enforce policies under cross-bill without selection of new 
arbitrators. St. Paul Fire & Marine Ins. Co. et al. vs. Kirk- 
DASH GE Bh CROMEED 6 cunt ardwk RAREST A EES ER ORR Kai ceNeaas 798 

If insured fails to agree to arbitration, he cannot sue and if unreason- 
ably persisted in, forfeits policy and if company refuses such 
a demana, insured may sue at once. If arbitration fails be- 
cause of fraud or intermeddling by insured, he cannot sue on 
policy; and if it fails by fraud, etc., of company, insured may 
abandon arbitration and sue on the policy. St. Paul Fire & 
Marine Ins. Co. et al. vs. Kirkpatrick et al. (Tenn.)............ 798 


(Cc.) ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 


Held, that upon failure of parties to agree as to loss in accordance with 
provisions of standard fire policy, the neglect of the insurer to 
appoint referees, after receiving insured’s letter stating that he 
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was ready to proceed, did not establish a waiver of the right to a 
reference, Vera et al. vs. Mercantile Fire & Marine Ins. Co.— 
Vera vs. Merrimack Mutual Fire lns. Co.—Vera et al. vs. Michigan 
Fire & Marine Ins. Co. (Mass.)........ coesecccceces 
Failure to object to evidence at the time it was offered is a waiver - 
the objection. Douville vs. Pacitic Coast Casualty Co. (Idaho). 


XVI. Right to Proceeds. 


(A) INSURANCE OF PROPERTY. 

(1) <A purchaser under a valid contract becomes the equitable owner of the 
land, the vendor retaining the legal title simply as trustee. Mill- 
ville Aerie No. 1836, Fraternal Order of Eagles, vs. Weatherby 
et al. (N. J.) cocccccvee 

Failure to object to evidence at the time it was offered is a waiver of 
the objection. Douville vs. Pacific Coast Casualty Co. (Idaho).. 
It appearing from evidence, without contradiction, that the assignment 
in question was made upon a valuable consideration and that 
the defendant, whose debt to the assignor, was the subject of the 
assignment, paid the debt to the assignor, without the consent 
of the plaintiff and after notice of the assignment, the court 
did not err in directing a verdict for the plaintiff: Metropolitan 
Life Ins. Co. vs. Lewis (Ga.) actors 
Loan—defendant—reinstatement—assignment to third party. Cc. &. 
Shepard & Co. vs. New York Life Ins, Co. (CONnN.)......eeeeeeee 
Where life policy was payable in cases of death to wite, or insured if 
living, insured upon becoming bankrupt before maturity of policy 
was without right to deprive beneticiary of provision then ex- 
isting in her favor or to obtain benefits thereunder by surrender 
or by other arrangements to which she did not assent. Wife's 
rights as beneficiary are exempt from interference or control by 
him both under the general law and by Wis. Statute. In Re 
Churchtll—Churchill et al. vs. Bestul (U. S.)... ce ce eeeeeeeeceee 


LIFE AND ACCIDENT INSURANCE. 

The code provides that the word “heirs’’ or “legal heirs’ or their 
equivalents, used to designate beneficiaries in the absence of a 
contrary intention, shall include a surviving husband or wife of 
the insured, who shall receive the same proportion of the proceeds 
as that provided by law. Held, that while such section .s pro- 
spective in operation only, it is nevertheless applicable to a policy 
issued before its enactment where insured died subsequent thereto. 
Thompson et al. vs. Northwestern Mutual Life Ins. Co ‘lowa).. 

The fact that insured died before the change of beneficiaries was en- 
dorsed on policies did not defeat the right of the new beneticiary 
under the clause of the policy that the change should not become 
effective until it was endorsed on the policy, since former benefi- 
ciaries had acquired no vested interest’ therein. Pierce vs. N. Y. 
Life Ins. Co. (Mo.) veces 

The rule that one who insures his own lite for the. benefit ‘ot ‘another 
and pays the premiums himself, may at any time dispose of 
policy or will it away without the beneficiary’s consent was 
changed, so far as married women were concerned, by statute so 
as to provide that a policy payable to a married woman or as- 
signed to her, or to a trustee for her benefit, should be her sole 
and separate property, free from the control, disposition or claims 
of her husband. Boehmer et al. vs. Kalk et al. (Wis.). 

Provision in a life policy that no assignment of interest should bind 
insurer unless its written consent was endorsed thereon did not 
render ineffective a change of beneficiary made by assured in his 
will; word “assignment” as used in the policy not equivalent 
to or inclusive of a ‘‘change of beneficiaries.’"”’ Where it was silent 
as to method of changing the beneficiary, provision in insured’s 
will making such change was valid. Townsend vs. Fidelity & 
Casualty Co. of New York (Sower, Intervener)—Ellis vs. Same 
(Hall, Intervemer) CIOWE).ccccoceceves taKake 

Beneficiary of a life policy acquires no such rights therein as can 
prevent insured from substituting another beneficiary at will 
where policy reserves such right. Townsend vs. Fidelity & Cas- 
ualty Co. of New York (Sower, Intervener)—Ellis vs. Same (Hall, 
Intervener) (Iowa) 

Where it appeared that assured’s mother had never been the legal 
wife of a certain person by a common law or ceremonial mar- 
riage, there was no presumption of law that such person was 
assured’s father, and the burden of proving that fact by pre- 
ponderence of the evidence was upon the person asserting it to 
defeat a life insurance policy. Mutual Life Ins Co. of New York 
vs. Good (Colo.). 226 

Beneficiary—divorce—right to proceeds. 
et al. (Kan.) 
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Insured’s wife, named as beneficiary in life policy which reserves the 
right to change beneficiary at will, had no right to possession of 
policy as against insured. John Hancock Mut. Life Ins. Co. vs. 
Bedford et ab. CH. Ly ccccccvvtivccuseccecsssssssccccessccees eos 

Where insured attempted to change beneficiary without surrendering 
policy for endorsement by officers as stipulated and after his 
death company filed bill of interpleader to determine whether 
funds should be paid to original or substituted beneficiary, it 
thereby waived its objections to the change. Where beneficiary 
refused to surrender possession of policy delivered to her for safe 
keeping and insured filed with company a notice attempting to 
change beneficiary and company made no objection, in fact 
waived the provision as to endorsement by filing a bill of inter- 
pleader after insured’s death, the change was effected and the 
substituted beneficiaries were entitled to the fund. Where a policy 
authorizes insured to change beneficiary from time to time pay- 
ment of premiums thereon by beneficiary did not affect her rights. 
John Hancock Mut. Life Ins. Co. vs. Bedford et al. (R. I.)...... 

Under policy made payable to wife or her assigns without qualification 
contingent upon her surviving insured, whether contract was 
governed by the Laws of New York or Connecticut, in absence 
of inconsistent language, beneficiary takes a vested interest which 
passes at death to her legal representatives and which after 
delivery of policy cannot be divested by insured, the insurer or 
both. C. E. Shepard & Co. vs. New York Life Ins. Co. (Conn.).. 

Beneficiary in a life policy which provided for a change of beneficiary at 
will acquires no vested interest preventing insured from making 
change whenever he desires to do so. John Hancock Mut. Life 
Ina. Co. va. Bediora ot al, Cs. TP ecccccovcccccesestsscescces evecs 

Clause in an industrial policy that a production by the company of 
policy and receipt for sum assured signed ty an _ executor, 
husband, blood relative, or lawful beneficiary of deceased shall be 
conclusive evidence of payment to the person lawfully entitled, 
would not affect rights of beneficiary named in the policy or 
permit a change of beneficiary without consent cf original bene- 
ficiary. Wachtel vs. Harrison (N. Y¥.)...ccccscvcccccccccccccces ° 

In the absence of provision for change of beneficiary, beneficiary ac- 
quires a vested interest and where policy provides for a change, 
a beneficiary’s interest, while subject to be defeated, can be 
defeated only in the manner prescribed in the policy. Failure 
of insured to comply with the regulation of giving home office 
notice of change of beneficiary cannot be excused because he was 
an ignorant foreigner, it appearing that he recognized the con- 
ditions by attempting at one time to comply with them. John- 
gon we. N. ¥. Lite Ime CO. (COM). cccccscccen ccesvees cocccs 

Policy containing option to change beneficiary vests the property in 
insured and is liable for his debts. Jacobs vs. Strumwasser 
CH. “Tal acagenedstcneatun Gabe we canned bAshi seer eeneaene coecee 

Paper signed by "decedent purporting to change “the beneficiary. in in- 
dustrial policy would not have that effect if it was not consented 
to by original beneficiary in absence of clause permitting such 
change. Wachtel vs. Harrison (N. Y.)..... 

Where a husband insures for benefit of his wife by ‘ordinary ‘lite "policy, 

the property in the policy vests at once in the beneficiary. Jacobs 
Ve. Strumwaesser (NH. Fic ccccvecccevvenvcesvectuscusessceeses 

“Legal representatives’” meant insured’s executors or administrators 

and not next of kin. Quick et al. vs. Quick (N. Y.).........06- 


In the absence of beneficiary option, life policy not controlled by general 
code, Ohio, § 9398, and was not such a policy as would pass in- 
sured’s contingent interest to his trustee in bankruptcy. Held, that 
the policies having a cash surrender value, payable to the bank- 
rupt’s wife whether he had the right to change the beneficiary 
or not, were exempt and not assets passing to trustee. In re. 
WOGGE. Cs. Wiki. nncececcecuavancenceaesenseceanescees Stcananee 

It appearing from evidence, without contradiction, that the ‘assignment 
in question was made upon a valuable consideration and that 
the defendant, whose debt to the assignor, was the subject of the 
assignment, paid the debt to the assignor, without the consent 
of the plaintiff and after notice of the assignment, the court 
did not err in directing a verdict for the plaintiff. Metropolitan 


Life Ine. Co. We. Lewie (Gai) occ cccccececevce Kicteececneoceences 
Loan—defendant—reinstatement—assignment to third party. cS & 
Shepard & Co. vs. New York Life Ins. Co. (Conn.)..... ecccce coe 
Exemption of proceeds of life policy from death under statute ex- 
tends only to debts of insured and not to beneficiary. Reiff 


vs. Armour & Co. (Wash.) 
INDEMNITY INSURANCE. 


A guarantee company held not liable as garnishee upon a judgment 
against assured and an indemnified risk. Truan vs. Range Power 
Cte OE Be. CHE. o-cndeeccene ceca cnGan tee ngerdccentnandoankawad 
Surety insurance. Held, that such provision of the bond was for the 
indemnity and benefit of the surety as well as the owner and the 
latter’s failure to comply thereto constitutes a material variance, 
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(D) 


which relieved the surety from liability without proof of actual 
injury therefrom. Justice vs. Empire State Surety Co. .\U. S.). 


ACTIONS TO DETERMINE RIGHTS TO PROCEEDS. 


The code provides that the word “heirs” or “legal heirs’ or their 
equivalents, used to designate beneficiaries in the absence of a 
contrary intention, shall include a surviving husband or wife of 
the insured, who shall receive the same proportion of the proceeds 
as that provided by law. Held, that while such section is pro- 
spective in operation only, it is nevertheless applicable to u policy 
issued before its enactment where insured died subsequent thereto. 
Thompson et al. vs. Northwestern Mutual Life Ins. Co. (Iowa)... 

It appearing from evidence, without contradiction, that the assignment 
in question was made upon a valuable consideration and that 
the defendant, whose debt to the assignor, was the subject of the 
assignment, paid the debt to the assignor, without the consent 
of the plaintiff and after notice of the-assignment, the court 
did not err in directing a verdict for the plaintiff. Metropolitan 


TAfe Ins. Co. VO. TOW (GA) crs cvcccccesvegvecvscescvvesens oe 
Loan—defendant—reinstatement—assignment to third party. Cc Fs 
Shepard & Co. vs. New York Life Ins, Co. (Conn.,)..... Seeraieee 
Where award of appraisers is invalid, it is duty of insured and not 
insurer to take steps to procure new award. tiddell vs, 
Rochester-German Ins. Co. of New York (R. I.).......cseeeveee 
“Legal representatives’ meant insured’s executors or administrators 
and not next of kin. Quick et al. vs. Quick (N. Y.)......eeee0- 
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XVII. Payment or Discharge, Contribution, and Subrogation. 


PAYMENT OR DISCHARGE 


Where insurance company sent to beneficiary check for amount due 
which was retained without objection except an unfounded objec- 
tion that it was insufficient in amount, this constituted a sufficient 
tender and prevented recovery of interest. Fidelity Mut. Life 
Ine. Co. Of Pautladeiphia, Pa., VE ZAP (Ted) sco cccveccsesevese 

Held, that the failure to settle the loss was neither unjustifiable nor 
vexatious so as to render defendant liable to a penalty and for 
plaintiff’s attorney’s fees. Patterson vs. American Ins. Co. of 
Newark, N. J. (Mo.). CUP ELTCRS CODD © ON HTE DES KEC COSC Kee 

In an action on a life policy Ww vhere insured vexatiously refused to satisfy 
the policy and award of $100 attorney's fves does not show pas- 
sion or prejudice on the part of the jury where there was testi- 
mony authorizing such an award even though the amount of the 
policy was less than $100. Buchholz vs. Metropolitan Life Ins. 
SP ee TE TC eee ere 

The eh clause being inserted by the insurer for the protection 
of the insurer is to be construed most strongly against the in- 
surer and in favor of the insured. In view of the facts disclosed, 
the court could not by way of purely legal construction give the 
stipulation the effect which the defendant claimed for it and 
void the policy. Ensel vs. Lumber Ins. Co. of New York et al. 
CEOD 5.600.006. 0:04:60 6S SORE RE RT OK Ur eee. O40 tOSESSS Bein ee d06es6 

Generally a recovery by insured from a third person causing a loss of 
the property insured, releases insurer from liability. Weaver vs. 
N. J. Fidelity & Plate Glass Ins, Co. (Col0.)...ccccvvscvccsscece 

The filing of the bill was a sufficient demand, and the filing of the 
answers, denying liability, a refusal to pay as regards right to re- 
cover penalty on the additional losses. Thompson vs. Interstate 
LACS Gs COS CO C.D 65-0: 0:0:910.b:0-0.9.0:0 86.840 V.98. 66 88S 88+ Ke eee 

Held to obligate defendant to make monthly payments of indemnity 
during the disability of the insured, not exceeding the periad 
covered by the policy. Zeitler vs. National Casualty Co, (Minn.). 

In view of the statute permitting amount to be added for vexatious 
refusal to pay, ‘“‘not to exceed’? 10 per cent ‘of the loss,” it 
was error to permit an allowance fixed at ‘10 per cent of policy.” 
City of Aurora vs, Firemen’s Fund Ins. Co. (Mo.).......-e+see8 

Under statute providing that insurance companies which refuse to 
pay loss within sixty days shall be liable for an additional 25 
per cent for vexatious delay; a formal demand for payment 
must be made by insurer after maturity of policy and if not 
complied with, insured may sue on policy or award and recover 
the penalty. The date ot maturity if no demand made for 
arbitration would occur at expiration of number of days fixed in 
policy; but if policy provides for payment a certain number of 
days after filing award, the date of maturity would be governed 


accordingly. Statute imposing penalty for refusing to pay is 
penal and must be strictly construed. St. Paul Fire & Marine Ins, 
Co. Gt Bl, VW BPR PACICE OF Gl, CROMER cc sviccwdecedsveseisenes 


SUBROGATION. 


Under a tourist policy providing that if the insured acquired a right of 
action he should assign or transfer it to insurer upon payment 
of loss, the insurer who did not show that payment to insured by 
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a hotel was for loss by fire, was not entitled to subrogation. 
Providence Washington Ins. Co. of Providence, R. I. vs. You- 

4 | i. rar Thame kwawamete aim nik ene en at tel ae 
Insurer may, upon paying fire loss, sue “the person negligently causing 
the fire and retain from the amount recovered the sum paid to 
insured, and turn the balance over to him or insured may him- 
self sue the wrongdoer for his own benefit and that of the in- 

surer. Coffman vs. Louisville & N. R. Co. (Ala.).....e.eeeees eee 264 
Where insurance companies which have paid policies on property 
destroyed caused by negligence of third person and haye by 
equitable principles been subrogated to right of action by owner, 
may maintain an action thereon in their own name under the 
j Laws of Washington. Palmer et al. vs. Oregon-Washington R. 
Railroad company’s liability to insurance company was the actual 
value of the property destroyed at the time of fire and not its in- 
sured value since it was not party or privy to contract. Globe 

& Wawe GC. Cs Gdacas Sew cevseastccsesscvecvsivaveszces Prete «e+ 230 

& Rutgers Fire Ins. Co. vs. Chicago & A. R. Co. (Mo.)..... joven ee 
Where insurer undertakes to indemnify insured with full knowledge of 
an antecedent settlement between him and third person, insurer 
is a mere volunteer and cannot recover from insured under sub- 
rogation clause. Weaver vs. N. J. Fidelity & Plate Glass Ins. 

Ge COGM ec nccdccdccenscdecececnverdacucacuaunUtbehenkaneeds 807 
Held, that mortgagee clause did not vest in the insurer right to sub- 
rogation on a mere assertion of an unfounded claim, that it was 
not liable to the mortgagor and hence on tender of the mort- 
gage debt, it was not entitled to subrogation nor to an 
assignment of the mortgage where it only failed to prove its non- 
liability to the mortgagor, but suffered judgment in his favor. 

O'Neil vs. Franklin Fire Ins. Co. of Philadelphia et al. (N. Y.).. 888 
Held on the facts stated that such payment did not constitute a 
payment of the insurance so as to subrogate the insurer to the 
rights of plaintiff's assignor, and that an action against the 
carriers was properly brought by plaintiff. Lee vs. Barrett et al. 

CU Wad. cccidcastnntvnc ctanneccisenssaceeCeescueneceetntnaccases 426 
Subrogation—insurer’s right is limited by rights of insured against 
the tort-feasor. Where owner collects damages for negligence of 
railroad company, insurer cannot maintain an action against 
latter to compel him to make good its loss. Company’s right of 
subrogation to owner’s cause of action accrued, for purpose of 
determining the bar of limitations at time of loss and not at time 
of payment of policy. Where railroad paid for destruction of 
. insured property only at end of law suit wherein judgment had 
been pronounced against it in favor of insured, such payment 
was not in fraud of insurer, even though it had paid the loss. 


Fidelity Ins. Co. et al. vs. Atlantic Coast Line R. Co. (N. C.).... 640 
Rights of lienholder were not affected by payment of premiums by 
mortgagor. Subrogation clause intended to cover mechanics’ 





lien. Washington Fire Ins. Co. et al. vs, Cobb et al. (Tex.).... 647 
F Insurer becomes subrogated to any rights of insured as against third 
* person. Held, insurance company became equitable assignee of 
right of action against railroad, the legal titie remaining in the 
insured, who could not compromise without consent of company. 
Insurance company after paying loss, has right of subrogation re- 
gardless of whether there is subrogation clause in policy. Fire 
Ass’n of Philadelphia vs. Schellenger (N. J.).......ccccecceces 792 
Where insurer pays loss occasioned by negligence, it becomes entitled 
to subrogation by operation of law, and subrogation receipt or 
other agreement is unnecessary. Held, on the facts stated, that as 
defendant settled claim without complainant’s knowledge and did 
not notify it of the giving of a release which was a prima facie 
bar, complainant is entitled to hold defendant as trustee for 
i amount of loss which it paid. Fire Ass’n of Philadelphia vs. 
as WOGIID. OP Ea. corn anise rehinces nentencertanweentnene ctmerer wanes 798 
Insurer on paying mortgagee’s claim is entitled to subrogation. Rawls 
we. American Contyal Tie. CO CH Ci) civiccvccedescdonceeccecece 795 


XVIII. Action on Policies. 


(A) RIGHT OF ACTION AND DEFENSES. 


Held, on the facts stated, that the letter was not a tota' repudiation of 
the contract or a denial of all liability by the company but only 
a denial of liability under the policy for loss of an arm. Indiana 
Life Budowment Ce. WH ROO CAND Diccccccvce ddtcenceussces 123 
Cyclone policy. Held, that regardless of whether plaintiff had refused 
to submit question of damage to arbitration, the insurer’s right 
s to arbitration was waived. Beyer vs. Minnesota Farmers’ Mut. 
Tom. . Cae . CR vce kis aceeee cad edande Reed edeeh eas cenudeneens 502 
No suit could be lawfully brought on policy until amount to be sued 
for had been determined by appraisement. Commercial Union 
Assur. Co., Ltd., vs. Dalzell—London & Lancashire Fire Ins. 
Co. We Bawa CU. Bi) cnvcdivvicccdeceuetccccacocscesesccateeceses 








Insurance Law Journal, Vol. 43. 


Where mortgagee had no knowledge of failure to procure a valid arbi- 
tration as required or mortgagor’s failure to procure new 
appraisal, neglect of mortgagor would not prevent mortgagee 
from maintaining an action on policy; the words “the insured’ 
referring to the mortgagor. Riddell vs. Rochester-German Ins. 
Co. of New York (R, 

Refusal of insured to submit to an examination under oath does not 
forfeit or avoid contract and bar recovery, but merely suspends 
right of recovery until compliance. Aachen & Munich Fire Ins. 
Co, vs. Arabian Toilet Goods Co. (Ala.) 

Rescission is not exclusive remedy of an insurer who has written a 
policy in favor of one who conceals matter affecting risk, but 
insurer may seek affirmative relief in court of equity. California 
Reclamation Co. vs. New Zealand Ins. Co. (Cal.) 

If insured fails to agree to arbitration, he cannot sue and if unreason- 
ably persisted in, forfeits policy and if company refuses such 
a demand, insured may sue at once, If arbitration fails be- 
cause of fraud or intermeddling by insured, he cannot sue on 
policy; and if it fails by fraud, ete., of company, insured may 
abandon arbitration and sue on the policy. St. Paul Fire & 
Marine Ins. Co. et al. vs. Kirkpatrick et al. (Tenn.) 


JURISDICTION AND VENUE. 


Provision in an ‘‘underwriters’ policy’? as to maintenance of suit does 
not of itself subject the several underwriters to the jurisdiction 
of the courts other than those of their domiciles, nor does it 
obligate them to subject themselves to the jurisdiction of such 


courts. Reynolds et al. vs. Globe Fire Underwriters of St. Louis, 
Moe., Ot Bl. (UR )cccvoscvevcess 


TIME TO SUE AND LIMITATIONS. 


Held, that the limjtation in the standard fire policy with reference to 
the commencement of suit runs from date of fire and cannot be 
extended to twelve months succ3eding the sixty days from the 
time of furnishing proofs of loss. Dahrooge et al. vs. Rochester- 
German Ins. Co. of Rochester, N. Y. (Mich.). CCceeeevresees 
on the facts stated, to show that disability ‘of ‘the insured re- 
” sulting from the accident, while total within the meaning of 
the policy, was not immediate. Hefner vs. Fidelity & Casualty 
Co. Of Now York (TOX.) woccccccccccccccvecveccesccescccccscsece 

Unnecessary for the reply to deny an allegation of the answer that the 
disability was not continuous from the date of accident to the 
time of death. National Life & Accident Ins. Co. vs. O’Brien’s 
Ex’x e. al. (Ky.)..... ooo eerceevecceceeccoseeeccncce 

If death is shown to have resulted from an external or visible injury 
it will be presumed that it was not intentionally inflicted by the 
insured or third person. Not improper to charge that insurer 
had the burden of proving that the injury was intentionally in- 
flicted. Allen vs. Travelers’ Protective Assn. of America (Iowa). 

Evidence held, to show that insured was wholly and continuously 
disabled. National Life & Accident sae. Co. vs. O’Brien’s es et 
al. (Ky.) coos 

Burden of Proof on company to show that insured was ill trom a pro- 
gressive disease when he took out policy. Roedel vs. John 
Hancock Mut. Life Ins, Co. 

In an action on a life policy where medical examiner’s statements were 
in conflict with those of physician who furnished proofs of death 
the question is for the jury. Buchholz vs. eer Life Ins. 
Co. (Mo.) .... ceccece 

Instruction that misrepresentation must be material was “not. erroneous 
to defendant’s prejudice. Roedel vs. John Hancock Mut. Life Ins. 
Co. (Mo.) 

Question as to time contract of insurance went into effect properly 
submitted to jury, and finding that it went into effect at the 
time of delivery and was not postponed until five days later, 
is not contrary to law. Held, it was for the court to say whether 
his failure to mention a release given to a railroad etc., was a 
material concealment. Ensel vs. Lumber Ins. Co. of New York 
et al. (Ohio) vic booneeeevsssee 

Evidence that an attorney was prevented by an injury from doing 
anything that required continual physical effort is sufficient to 
take to the jury the question whether his disability was total. 
Hefner vs. Fidelity & Casualty Co. of N. Y. (Tex.) eeceee 

Instruction in an action on a fire policy that insurer would not be re- 
lieved by the fact that the fire occurred through negligence of 
plaintiff or his tenant, is in conformity to the code declaring that 
an insurer is not exonerated by the negligence of the insured, or 
his agents or others. O’Neill vs. Union Assur. nen Ltd. 
Same vs. Law Union & Rock Ins. Co., Ltd. (Cal.). 

In an action against a mutual fire company where it was. ‘contended 
that the method of giving notice of assessment was not proper, 
instructions should submit the issue in that form and not whether 
the notice should have been given in the manner previously fol- 
lowed. Mutual Fire Ins. Co. vs. Turner (Va.).. 
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Whether insured was intentionally killed held, for jury. Allen vs. 
Travelers’ Protective Assn. of America (Iowa)......ssssseseee 
In action on an accident policy the question of notice of disability, as 
well as the question of waiver thereof, is ordinarily one of fact 
for the jury. National Life & Accident Ins. Co. vs. O’Brien’s 
Bars OC GL. (EY. ) oc ncccccccccvsscnceceusestesvcseccace eeccce 
Evidence, held, to require submission to the jury of the “question 
whether the plaintiff notified defendant’s agent before the loss 
that the property had become vacant. Whether an insurance 
company has been guilty of vexatious delay is for the jury. 
Patterson vs. American Ins. Co. of Newark, N. J. (Mo.)...... 
Held, on the facts, stated, that the insured could recover the stipulated 
payments upon becoming totally or permanently disabled from 
following any occupation, whether his usual occupation or any 
other, from which he might by reasonable effort obtain a liveli- 
hood even though he might possibly by education or other 
means not then available, at some future time become able to 
earn a living. Indiana Life Endowment Co. vs. Reed (Ind.).... 
Instructions of the trial court held, to be without error. Coppoletti 
et al. vs. Citizens’ Ins. Co. of Missouri (Minn.)...........eeeeee8 
Direction of verdict for defendant held, proper. Mann et “al. vs. Em- 
ployers’ Liability Assur. Corpn. (MIMNM.)......ecceceeceeevecsees 
Held, that the clause providing that any suit on policy must be brought 
within twelve months as found in lines 106 and 109 was not ap- 
plicable to claim of mortgagee. O’Neil vs. Franklin Fire Ins. 
Co. of Philadelphia et al. (N. Y.)...... Coecececcececcseccoes 
Provision of contract that no action shall be commenced before three 
months nor after six months from date on which affirmative 
proofs of accident must be furnished to the company, is repugnant 
to the provisions of Section 3321, Rev. Code. Douville vs. Pacific 
Coast Casualty Co. (IGRRG) 6c cccvevictocesccsecccovecicecocssces 
In an action on an accident policy providing a “death benefit in case of 
a member in good standing, by accident, insurer must plead as 
an affirmative defense the rule of the association exempting it 
from liability for intentional injuries causing death inflicted by 
the member or any other person, and so it has the burden of 
proving such defense. Allen vs. Travelers’ Protective Assn. of 
AMOFICR CIOGWA) ccccvcccccecsvccsevcescetescoveeonsccsscuseses 
Where insurer, by a policy providing “that loss should be ‘payable to 
mortgagee as interest should appear, with subrogation to the 
rights of mortgagee, after commencement of action by owner, 
paid full amount to mortgagee and by answer, set up among 
other things, the fact of such payment as a complete defense 
which, if established, would bar recovery, it was proper to compel 
plaintiff to reply thereto. McArdle et al. vs. Royal Ins. Co., Ltd. 
GH. Fede cceeresecccvesenssvte ces eecocccce ee eecces 
Held, on a credit policy that the word “osses"” as used. ‘in ‘application 
was not equivalent to insolvency and in an action where the de- 
fense was a breach of warranty, a burden was on the defendant 
to establish, not only the insolvency of a debtor not mentioned in 
the application, but to prove that plaintiff knew at the time the 
application was made that he would ultimately suffer a loss upon 
such debtor’s account. L. Black Co. vs. London Guarantee & 
MOCIGORE CO, BAG CH, Bidcikvcce ccccsuswedecstsnsenctctvssncescas 
Evidence held to ‘show that insurer was not harmed by “inadvertent 
description of brokers. Curnen vs. Law Union & Rock Ins. Co., 
Where defense was cancellation, the finding of the court that the 
minds of the parties had not met on cancellation held supported by 
the evidence. National Union Fire Ins. Co. vs. Akin (Tex.).. 
Action on credit policy held not to show that insured knew, prior 
to making application, that a debtor who had made an assign- 
ment to him for the benefit of creditors would not be able to pay 
his creditors in full. L. Black Co. vs. London Guarantee & Acci- 
Gent Co... BO Cy Tadcccc ost. cccvsasascancces eeeecceoneee 
Where it was a question of fact whether the policy in’ the record was 
the one issued, the question was properly submitted to the jury. 
International Order of Twelve — & ee of Tabor vs. 
Denman (TOE). ocsccccccccee eenccece . oo cevececccccscece 
Whether misrepresentation is material, whether “it increases risk, 
whether it is made with intent to deceive and defraud, are usually 
questions of fact for jury with burden of proof upon the insurer; 
but they may be for the court. Johnson vs. National Life Ins, 
Coe. CHERERL). <ccccse ° covecseces 
What is reasonable time tor ‘giving “notice. of proof of. death “ordinarily 
depends upon the circumstances of the particular case but if the 
delay is considerable and unexplained, and the facts are undis- 
puted whether notice had been given within reasonable time is 
a question of law for the court. Nal R ERS -— Ins. Co. va. 
DURNGS CEG) acc cccccnccsvccnepersvcksbeceaedeeresaccesese owe 
Where defense on a fire policy| was that ‘the policy had been can- 
celed by notice accepted by insured’s agent and there was no 
evidence that the agent had any authority other than to procure 
the policy, which was delivered to him unconditionally, a peremp- 
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tory instruction was properly given for the plaintiff firm; the 
fact that insured’s agent has authority to procure an insurance 
policy creating no presumption that the agent has authority to 
accept notice of cancellation. Dixie Fire Ins. Co. vs. A. Layne 
BH Bro. CHY.) occcvcvcvcccoccovesccvsecvvcvsvesecsvvesecsersvecee 
Where insured Givsstad cancellation and agent instead of canceling, 
wrote him concerning reason why they were obliged to charge 
an increased premium and stated policy would be canceled if he 
matter of law, that insured’s letter operated as a cancellation 
without action on part of insurer. National Union Fire Ins. Co. 
VB. Akin (TeES.) wcccccccevivccstvedevevrececcssessecesscsecsevces 
Where company gave notice of cancellation but did not attend to the 
unearned premium and assured did not object or request return 
but thought policy was canceled and procured other insurance, 
it was a question for the jury whether policy was canceled by 
mutual consent. Polemanakos vs. Austin Fire Ins. Co. (Tex.).. 
Whether alleged injury was visible and resulted from accident were 
questions for the jury. Court did not submit to jury question as 
to whether alleged injury was visible, but charged in substance, 
that if injury existed and ‘‘was due to an outside force” plaintiff 
was entitled to recover. Under the evidence whether the injury 
was visible was a question for the jury. Peterson vs. Locomotive 
Engineers’ Mut. Life & Accident Ins. Ass’n (Minn.)............ 
Held, that the clause providing that any suit on policy must be 
brought within twelve months as found in lines 106 and 109 was 
not applicable to claim of mortgagee. O’Neil vs. Franklin Fire 
1a: Co. OF PIRMRASIDRIA Ot Ol... CN: Sad nes vccdetcsdncveecersanes 
Where suit to reform and enforce a fire policy is not commenced within 
five years from the accrual of right of action or within one year 
for judgment at law for plaintiff has been reversed, the suit is 
barred by the statute of limitations. Erickson vs. Insurance Co. 
of North America et al, (HIG.) ccccccccccsccvccvecscevecevcsees 
Under statute suit must be delayed sixty days after demand only when 
the company does not answer the demand within that time, and 
the refusal being sooner, suit may be commenced immediately 
thereafter. Thompson vs, Interstate Life & Accident Co. (Tenn.). 
Provision of a policy that the sum for which the company was liable 
thereunder should be payable sixty days after due notice, ascer- 
tainment, estimate, and satisfactory proof of loss had been re- 
received by the company, did not apply where there was a total 
loss and a denial of liability and suit could be brought without 
waiting sixty days. Northern Assur. Co., Ltd., of London, et al. 
V8. Morrigon (TOX.) wccccccccccccccrcevccvssesescecssccces ee 
Under the statute, the execution of a contract is a question of fact 
which must be pleaded if insurer defending desires to put the 
execution in issue. Williams vs. New York Life Ins. Co, Inc, 
CUED bt 9 din 5-06 69.0400 w OO TAME S— CUS SEAR EE ee, PERERERER EERE ENES 
Evidence held sufficient to warrant finding that insurer had waived pro- 
visions as to lapse. Fugina vs. Northwestern Nat. Life Ins. Co. 
CWE) 6.06000 0F 46 0:9:05 0.0.6.0,.00 DOR ee bees 0:46.5.5:0:06 6:40.80) 0.0.6 6.66.0 5.0608 
Burden was not on one suing on a life policy to show that she was not 
in sound health at the issuance of the policy. American Nat. Ins. 
Co. V8. Paweett (TOx.) .cscccccscccvccesese Ge Re pe he we eK 6.08 
Evidence held to sustain finding that purported appraisal of pr ‘operty 
was not made fairly and justly, and that insured’s sprinkler ap- 
paratus was maintained as it existed at the time the policy was 
taken out. J. E. Davis Mfg. Co. vs. Stuyvesant Ins. Co. et al. 
Sy re er ery ee re rem rr Re en ee 
Presumption that death by drowning was accidental and not suicide, 
arises only after introduction of evidence of circumstances sur- 
rounding the death compatible either with the theory of acci- 
dental death or that of suicide and cannot be based merely on 
proof of drowning. Farnsley’s Adm’r vs. Philadelphia Life Ins. 
CO. CHEF.) cocvccccecescce teres cee seretossecvdenecdeceestecscder 
Evidence held to warrant a finding that defendant was estopped by acts 
of its cashier to claim a forfeiture. Lange vs. N. Y. Life Ins. Co 
CREO.) wcccedccne cocecves Creereroes Sense db eee Choo ererceeeTe oe 


It is presumed that an award of appraisers as to value of insured 
property destroyed was just and proper. J. E. Davis —. Co. 
va. Stuyvesant Ins. Co. et al. CN. Fi). ccccccvcccnsccccvcvces Pore 


Where plaintiffs proved that employee collected and failed to pay over 
a certain sum and after demand therefor disappeared and was ar- 
rested only after diligent search and defendant offered no evi- 
dence, it was error to dismiss the complaint. Marcus et al. vs. 
Fidelity & Deposit Co. of Maryland (N. Y.)..... Sieben eee os 


Instruction that mere notification to insurer of a transfer was not 
sufficient to change character of statement in the policy, that 
notification on the part of insured, and assent thereto on the part 
of the insurer was required and that if notification was given by 

insured and received by insurer, assent would be presumed unless 

insurer declined to accept transfer so made, was correct and not 
erroneous, as placing burden on insurer to prove its nonconsent, 
not contradictory. Northern Assur. Co, Ltd. of London et al. vs. 
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Defendant not entitled to a nonsuit on grounds that plaintiff failed to 
show compliance requiring premiums to be paid by a stipulated 
time, for the plaintiff might show waiver by the insurer. Evidence 
of waiver by insurer of strict compliance held sufficient to go to 
the jury. McManus vs. Prudential Ins. Co. of America (S. C.*.. 

Provision of contract that no action shall be commenced before three 
months nor after six months from date on which affirmative 
proofs of accident must be furnished to the company, is repugnant 
to the provisions of Section 3321, Rev. Code. Douville vs. Pacific 
Coast Casualty Co. (CIGGNG) . oo vcvncccccgciccccetisvecesscuscecegues 

Provision of assessment policy exempted liability for @cath caused by 
disharge of firearms unless accidental character thereof be estab- 
lished by the testimony of one eye-witness other than a member. 
Held, that its purpose was to remove the presumption of accident, 
although not necessarily requiring that the witness should have 
seen the exact manner of discharge, it did require his presence at 
or near the scene and his direct observation of such facts_as of 
or near the scene and his direct observation of such facts as of 
themselves would indicate that the shooting was accidental. 
Under the evicence held insufficient to show that insured’s death 
caused by gun-shot wound was accidental. tuch vs. Business 
Men’s Protective Ass’n of Des Moines (Towa).......ccceeeeeecene 

The verdict of the jury to the effect that the disability was the result 
of accidental injury and that defendant waived strict compliance 
respecting notice and proof is sustained by the evidence. Held, 
that the action was not prematurely brought, notwithstanding 
a provision of the policy that no action could have been brought 
until after proofs had been furnished. Zeitler vs. National Casu- 
SHY CO. CHUB} sc cv cccceveece i ccsscceecsoccdt_suqgsrtscavacecesence 

Evidence, in an action on a life and accident policy, held to sustain 
a finding that a fall by ‘nsured caused injury to the colon, 
which resulted in certain conditions in the bowels, found to 
exist at the autopsy. Pacific Mut. Life Ins. Co. vs McCabe (Ky.). 

In an action to recover for the loss of an eye, evidence held to warrant 
a finding that plaintiff’s eye was injured by external, violent and 
accidental means. International Travelers’ Ass’n vs. Rogers 
CT OR.) wccccvccvcccccccesccccccenessescessosescersercccvccnceene 

Evidence, held insufficient to establish a parol agreement to renew an 
existing fire policy at expiration. Gresham vs. Norwich Union 
Fire Ine. Boclety (HY. )vcecieevcssevccdecvcetesvcecsvcescucecanccse 

There being no proper evidence offered attacking the award for fraud 
or for any other reason for which it was impeached, was not error 
to direct verdict in favor of plaintiff. Eberhardt vs. Federal Ins, 
CO. CGB) .ooic censcdervundecnnks Mecasecweneecdnenssetuseecceeneges . 

It was for the jury to decide whether, without fraud or bad faith on 
the part of the insured, the agent, with knowledge of the facts, 
wrote in the application answers that were false or incomplete. 
Where the physician who treated plaintiff for an abscess testified 
that it was of nontubercular origin, while, though a number of 
witnesses testified for defendant that abscess was of tubercular 
origin, and could not have been caused by accident, all excepting 
physician who assisted plaintiff’s witness in performing the opera- 
tion based their opinion and judgment on hypothetical questions. 
The testimony of plaintiff's witness created a conflict in the 
evidence within the scintilla rule, and made a question for the 
jury. General Accident, Life & Fire Assur. Corp., Ltd., vs. 
SUIGRRSGNO. CHS) cen cdncecorne sks ceeWeee eee Htanee wear ehars eee 

Question whether the warranty by the insured that the building wherein 
was kept the property covered by the policy was a private resi- 
dence was for the jury. Beemis vs. Pacific Coast Casualty Co. 
CHRIAME)  kndvic cc cey es cas 4c ee Kher aOeReReOe het Ase anegereenne eae 

Evidence, as to materiality of false representations concerning previous 
conditions of his health, held for the jury and to support a verdict 
for plaintiff. Security Mut. Life Ins. Co. vs. Little (Ky.)........ 

Where it was the intention of husband and wife, that endowment 
policy applied for by husband should be -payable to wife in 
all events, and insurer through mistake made policy payable to 
husband in case he survived, a reformation of the instrument 
will be granted at the suit of the wife. Ulman vs. Newman 





OC. GL Oe Fades ccvacaccodncctscvacknasbns havens noc vegdundeces ° 
Insurer, relying on suicide defense must allege the fact affirmatively. 
Vicars Ve. Agtne. Lite Tes. CGO. CHW) cccusscvccccccracnssvecosccaves 


Petition containing no allegation as to suicide is demurrable where 
policy provides that insured shall not be liable in case of death 
by suicide. Vicars vs. AStna Life Ins. Co. (KY.)........eeeeee 

Evidence that attorney representing another insurer on the same loss 
with knowledge of agent of defendant, examined insured, profess- 
ing to act for both companies and prepared proofs of loss, which 


were accepted by defendant, was admissible. Where insurer 
set up that insured had herself burned the property, evidence of 
its value was admissible. Aachen & Munich Fire Ins. Co. vs. 
Arabian® Toliet Goods Co. tA). cceccsesctevnesaseetcnensadceetd 


Where defendant pleaded fraudulent representations, burden of proof 
was on it. Mutual Life Ins. Co. of New York vs. Owen (Ark.).. 
Burden is on company to establish a defense of false representation. 
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Reserve Loan Life Ins. Co, vs. Boreing (KY.).....ccscccccceees 585 
Plaintiff alleging in his petition on accident policy that insured did 
not die by suicide makes out a prima facie case and burden 
shifts to defendant. Vicars vs. Aitna Life Ins, Co, (Ky.)..... - 661 
Under a policy excepting liability for suicide, presumption of law is 
against suicide, and insurer has burden of establishing that fact 
where policy does not place burden on beneficiary. First Texas 
State. Ins. Co. VS. FiImMines (TOR.) .ccccvcccercescovcvssccvsveses 604 
Controversy between wife and illegitimate daughter held to sustain 
finding that wife induced insured by undue influence to sub- 
stitute her, instead of daughter as beneficiary. Maxey vs. Frank- 
lm Like Ins, Co, Ot Bl. CTOR } sc cvccccconvenesecceusscece 605 
Held, to warrant a finding that soliciting agent was held out as 
apparently authorized to act for company. Queen of Arkansas 
ins. Co.. VG. Malone CAP.) «ccoccvesererersrcvcenvsecsseovese.e 636 
Held, that a farm dwelling house and barn were not vacant, although 
no one slept in the house at night and meals were eaten there 
occasionally. Robinson vs. Mennonite Mut. Fire Ins. Co. (Kan.). 639 
Held, to sustain a finding that defendant’s agent agreed to renew 
policy. Fireman’s Fund Ins. Co, of San Francisco, Cal., vs. 
BOOSGG, LD. ivi ta hcneae pace els ta eR DOs EOe ORME CKRED ew AeD Oe sees 649 
Under statute defining presumption and section naming presumptions 
as a species of evidence, presumption in an action on a policy 
that insured is innocent, of false swearing, is evidence to be 
submitted to the jury. Ward vs. Queen City Fire Ins. Co. of 
Seoun Falla B. De TOP vice cicccvaevsesstvvcee acceso eerecens 643 
Appraisal. Evidence held not to sustain a finding that presentation “by 
defendant of form of award to be used, was intended or calculated 
to mislead insured or the oo to believe that an itemized 
award was not required. Riddell vs. Rochester-German Ins, Co. 
ae ee, ae een ae ee Tre eee 644 
Evidence held to sustain a finding that statements as to threats to 
burn sanitarium had not been communicated to the insured 
when he applied for a policy. Washington Fire Ins. Co. et al. 
a ee | ee: Sl rer ere re ee err er er er 647 
Whether insured wilfully stated that he was in good health was. for 
the jury. Mutual Life Ins. Co, of New York vs. Owen (Ark.).. 580 
Where the materiality of representations by an applicant depends upon 
inferences drawn from fact and circumstances proved, the ques- 
tion is for the jury. Statute. Materiality of written answers is 
for the court and it was error to submit their materiality to 
jury since interpretation of written contract is a question of law. 
Court must determine whether representations so interpreted 
were material. McEwen vs. New York Life Ins. Co. (Cal.).. 546 
Whether insured met his death while in violation of law held suffi- 
cient to go to jury. Sovereign Camp Woodmen of the 
World VO. Balley CTO) ccccvcvscccvvesseceveseccsccvesesssene 603 
Where the facts indicated that death was caused by accident or 
suicide, it was for the jury to say whether defendant had sus- 
tained the burden of removing the presumption against suicide. 
First Texas State Ins. Co. va. Jiminezs (Tex.)...ccscoscccesos 604 
Instructions requiring literal compliance with iron-safe clause and 
ignoring statute, making same sufficient, were properly refused. 
Queen of Arkansas Ins. Co. vs. Malone (Ark.) ......e..eee0% 636 
“Sunstroke” stricken from exemption clause in accident policy. De- 
ceased died from sunstroke. Court cannot hold, as a matter of 
law, that sunstroke is a disease and not such a casualty as was 
covered by policy Mather et al. vs. London Guarantee & Ac- 
cident Co., Ltd. (Minn. Das CSREES EASRERENS AS CREE REE O ERD 656 
Accident policy. Evidence held sufficient to go to jury on question 
of waiver of defects in proofs of loss. And on question of 
accident causing “continuously” thereafter total inability to 
labor. Continental Casualty Co. vs. Ogburn (Ala.) ..........65 660 
Where defendant pleaded unsound health at time of issuance of policy, 
it was confined to disability pleaded and could not claim a for- 
feiture for other reasons. Ledford vs. Metropolitan Life Ins, Co. 
CG Mas) se adece Ge Dees COREA” Se ERNE vas scree Eee AM Oke s see oe 731 
A declaration on an insurance policy is good if it alleges performance 
of conditions precedent, and it need not aver performance of 
conditions subsequent, nor negative matters of defense, but may 
meet them as they arise on trial; plaintiff may attack an appli- 
cation which is a part of a policy on the validity of which 
he relies for recovery. Macatawa Transp. Co. vs. Firemen’s Fund 


Nira in UMTS ior nay Cerna ee cE aaa ene Cele tiny 786 


Held, that the supposed variance between the allegations and proof of 
time policy took effect, was immaterial. Willson (Custer Nat. 
Bank, substituted plaintiff) vs. German-American Ins, Co. 
>. Sa a ee er rec ey or mee ee mm ra are ear 791 

Parties to a fire contract may agree orally to renew. Evidence In : 
case, stated in opinion, held to support finding of jury that de- 
fendant’s agent so contracted and that he acted within his scope 
of authority. Willson (Custer Nat. Bank, substituted plaintiff) 
ve, German-American Ins. Co. (NGD.) wcvccccccccccccesccsevcece 791 
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1 opical Index. 


Held, not to sustain a finding that assured did not sign a written 
assignment of his interest in the cash surrender value of the 
policy. Cornell vs. Mutual Life Ins. Co. of N. Y. (Mo.)......... 

Testimony of decedent’s attending physician that within a year he had 
treated her and suspected lung trouble, but never made any 
tuberculosis test, was insufficient to sustain a defense under the 
policy that no obligation was incurred unless insured was in 
sound health at date of issuance. Ledford vs. Metropolitan Life 
Jom, Co... CB: Gab esenccnd cneucdteccee acnenecen i. cetkeadaneneenes 

Evidence held to sustain a finding that insured did not burn the 
warehouse. Liverpool « London & Globe Ins. Co. vs. Wright et 
a). Per ere err ee ee ee ae er Sees re 

Under statute, if refusal to pay sixty days after demand was not in 
that such refusal was in good faith. St. Paul Fire & Marine Ins. 
good faith, the burden would be on the company of showing 
Co. et al; Va Bisvkpatrick et Oh CROMG wasiicces cevewecticcececes 

Evidence held to show that the vacancy provision was not broken. 
Meme: Ink. Co: Va) POCOVMGR CORD. occws citawas Weesve atimeces 

It is indispensable to a recovery for death occurring more than ninety 
days after date of bodily injuries as provided for in policy, that 
they should have immediately, wholly and continuously disabled 
and prevented the insured from performing any of the duties of 
his occupation. McKinney vs. General Accident, Fire & Life 
haees.. Cb... EtG. CO. Ad. cc ctie cach cckacewcanewncdnccuaceedaeans 

Evidence held not to show a valid renewal by insured but merely an at- 
tempt by soliciting agent to renew policy, paying premiums 
without insured’s consent. Grogan vs. Travelers Ins. Co. of 
Hartford, Conn. (Colo.) ccccecece . ¢ eaceee KOCe weree “Hae ee ween eee 

Policy indemnifying against loss of rents. Held, to sustain a finding 
that the time consumed was reasonably necessary to restore 
building. Hartford Fire Ins. Co. vs. Pires (Tex.) .....cccccccces 

Question of misrepresentation for jury. Submission to jury of ques- 
tion of whether insured was in good health, held improper. 
Nyman vs. Manufacturers’ & Merchants’ Life Ass’n (Ill.)........ 

Question whether notice mailed had been received, was for the 
jury. Francis vs. Prudential Ins. Co. of America (Pa.) ........ 

Held, that the question as to the authority of master of boat to make 
application and whether he made answers to defendant’s agent 
as written in the survey, were for the jury. Macatawa 
Transp. Co. vs. Firemen’s Fund Ins. Co. (Mich.).........-.eee.. 

In an action on a policy covering brick building, evidence held to 
make it a jury question whether building was total loss, City of 
Aurora vs. Firemen’s Fund Ins. Co. (MO0.) ...cccccccccccecvccces 

Direction of verdict for insurer was properly denied, even if insurer 
would not be :iable if insured assaulted officer and was shot by 
officer for purpose of avenging himself. Railway Mail Ass’n vs. 
Moiaslies 6b Gh. (CU. Bibdscsce vecene, navens Se tel Hh eae Mae aers 

Evidence being undisputed that from date of fire to restoration of 
building rents were $175, the insurance company contesting alone 
the amount of recovery, the court properly charged that, if the 
time actually spent was no more than reasonably necessary, 
they should find for insured for the sum of $175. Hartford Fire 
Tne CO. VR PIV CRO) cccnvcvcsuvctensencsssvscevcaveeeuens 


PARTIES AND PROCESS. 
Mortgagee was a necessary party to a suit and was authorized to assert 
his claim against defendant insurance company. O’Neil vs. 
Franklin Fire Ins. Co. of Philadelphia et al. (N. Y.)............ 
Held, that as the statute expressly provided how service shall be made 
in the absence of the insurance commissioner, it conteniplates 
only personal service, and service of copy on an adulc in the 
commissioner’s office is unavailing, and must be quashed. MHor- 
rigan Contracting Co. vs. Columbia Ins. Co. (Del.)........ee000- 
Statute—service on foreign beneficiary association—held on the facts 
stated such service and judgment are not binding on defendant 
and must be set aside. Oxmon vs. Modern Woodmen of America 
CMIMR.)  cccscccvceses Coeeveenesrecnnee Ce eevee tear nes 


PLEADING. 


Allegations of the complaint in an action on an accident policy that 
defendant wholly refused and declined to make any payment 
whatever sufficiently showed a renunciation of the insurance 
contract. Indiana Life Endowment Co. vs. Reed (Ind.)........ 

The dismissal of the first paragraph of the complaint with which the 
insurance policy sued on was filed as an exhibit, did not take 
the exhibit out of the case so as to prevent its making a part 
of the second paragraph of the complaint, which alleged that 
the policy, a copy of which was filed with the first paragraph of 
the complaint, was referred to and made a part of the second 
paragraph, there being no order permitting the withdrawal of 
the exhibit. Indiana Life Endowment Co. vs. Reed (Ind.)...... 

Held, that the theory of the complaint was that the contract sued on 
was that agreed to by the parties, except that it was, by mutual 


(45) 





~ 
to 
a 


731 


784 


798 


803 


820 


826 


843 


701 
709 


786 


789 


807 


843 


o8s 


430 


462 


123 


123 








(8) 


(4) 


(F) 
(1) 





Insurance Law Journal, Vol. 43. 


mistake, dated July 20th, instead of July 11th. United States 
Health & Accident Ins Co. vs. Emerick (Ind.).......ccccccccce 
Held, the petition was demurrable for failure to allege thut pr2miums 
due in 1909 and in March and in June 1910 had been paid. 
Noble vs. Southern States Mut. Ins, Co. (Ky.)........ cccccce 
Allegations that insured’s injury was total and permanent, that. he was 
totally and permanently disabled from performing manuu! labor 
or business upon which he depended for a livelihood, etc., etce., 
sufficiently alleged total and permanent disability. Indiana J.ife 
Bndowment Co. V8, Patterson CING.) 2... ceccccscas 0 stecsvseres 
Complaint in an action on a policy in the form prescribed by the 
code must contain a description of the policy sued on. United 
States Health & Accident Ins. Co. vs. Savage (Ala.)..... ceeenee 
Petition containing no allegation as to suicide is demurrable where 
policy provides that insured shal! not be liable in case of death 


by suicide. Vicars vs. Actna Life Ins. Co. (Ky.).......cccccees 
Liability insurance. Declaration insufficient as failing to show that 
owner was contingently liable for the injuries. American Cereal 
Co. vs. London Guarantee & Accident Co, (U. S.) .......eceee 
Insurer, relying on suicide defense must allege the fact affirmatively. 
VICRIG: OE: RUG. Eee TOE CO SIP heen es ee ie eis ccccar ews ewes ° 


Unnecessary for the reply to deny an allegation of the answer that the 
disability was not continuous from the date of accident to the 
time of death. National Life & Accident Ins. Co. vs. O’Brien’s 
OE BE, ERD sn 6 60 0.0 8 bb50 00.0.8 9:k0:0:0:0:0.0:6:9.0 8 00 8.04 0 bebe dee ooonee 

Where insurer, by a policy providing that loss should be payable to 
mortgagee as interest should appear, with subrogation to the 
rights of mortgagee, after commencement of action by owner, 
paid full amount to mortgagee and by answer, set up among 
other things, the fact of such payment as a complete defense 
which, if established, would bar recovery, it was proper to compel 
plaintiff to reply thereto. McArdle et al. vs. Royal Ins. Co., Ltd. 
Cis.” Nike Fe wanes Rica ws Cede Saas aha WEEN EMTs Aare DOs haw ees 

In an action on an accident policy providing a death benefit in case of 
a member in good standing, by accident, insurer must plead as 
an affirmative defense the rule of the association exempting it 
from liability for intentional injuries causing death inflicted by 
the member or any other person, and so it has the burren of 
proving such defense. Allen vs. Travelers’ Protective Assn. of 
RIROPICR:, CIOWG) 0 0.6:0:4.0:6:0.6.0.0:0:0'0 0:06.66 0,0.6.00:0 0 0:0:40.0.00.0604 0000-6 50.0-05 

Under the statute, the execution of a contract is a “question of fact 
which must be pleaded if insurer defending desires to put the 
execution in issue. Williams vs. New York Life Ins. Co. Ine. 
FE: DESoCCECEK ORDA DEK ERAAEE, DERAADRCELED CRERE RAT CR ee eS 

Evidence that attorney represe nting another insurer on the same loss 
with knowledge of agent of defendant, examined insured, profess- 
ing to act for both companies and prepared proofs of loss, which 


were accepted by defendant, was admissible. Where insurer 
set up that insured had herself burned the property, evidence of 
its value was admissible. Aachen & Munich Fire Ins. Co. vs. 
Res TOG TAO Cs Te 6 0s Parkes oe bd 68S Or) 00 eks 


Where defendant pleaded unsound health at time of issuance of policy, 
it was confined to disability pleaded and could not claim a for- 
feiture for other reasons. Ledford vs. Metropolitan Life Ins. Co. 
CB. Cu) vccvweccecs cvevnvesese seocseses 

A declaration on an insurance policy is good if it alleges performance 
of conditions precedent, and it need not aver performance of 
conditions subsequent, nor negative matters of defense, but may 
meet them as they arise on trial; plaintiff may attack an appli- 
cation which is a part of a policy on the validity of which 
he relies for recovery. Macatawa Transp. Co, vs. Firemen’s Fund 
PR ro, © WO Ro Sra oa a aN aici W/OD AS he MO SU ACN. GW Bib, he Se 

Held, that the supposed variance between the allegations and proof of 
time policy took effect, was immaterial. Willson (Custer Nat, 
Bank, substituted plaintiff) vs. German-American Ins. Co. 
oS DRTC EE Se ey ee ee en ee PERU RE ee rc ee Pee cee ee 


EVIDENCE. 

If death is shown to have resulted from an external or visible injury 
it will be presumed that it was not intentionally inflicted by the 
insured or third person. Not improper to charge that insurer 
had the burden of proving that the injury was intentionally in- 
flicted. Allen vs. Travelers’ Protective Assn. of America (Iowa).. 

Burden of Proof on company to show that insured was ill from a pro- 
gressive disease when he took out policy. Roedel vs. John 
Hancock Mut. Life Ine. Co. (BMO.).ccscccsccsevcccccccccemece 

Held, on a credit policy that the word “losses” as used in application 
was not equivalent to insolvency and in an action where the de- 
fense was a breach of warranty, a burden was on the defendant 
to establish, not only the insolvency of a debtor not mentioned in 
the application, but to prove that plaintiff knew at the time the 
application was made that he would ultimately suffer a loss upon 
such debtor’s account. IL. Black Co. vs. London Guarantee & 

RRR Thc, THB. TH. Takccccc cc rcbiscet eve ckeccbevegensecees 
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Topical Index. 


Presumption that death by drowning was accidental and not suicide, 
arises only after introduction of evidence of circumstances sur- 
rounding the death compatible either with the theory of acci- 
dental death or that of suicide and cannot be based merely on 
proof of drowning. Farnsley’s Adm’r vs. Philadelphia Life Ins. 
(an? 2 2 errr re eer re Te ee Te eee eee ee ee 

It is presumed that an award of appraisers as to value of insured 
property destroyed was just and proper. J. E. Davis Mfg. Co. 
vs. Stuyvesant Ins. Co. et al. (N. Y.) 

Provision of assessment policy exempted liability for death caused by 
disharge of firearms unless accidental character thereof be estab- 
lished by the testimony of one eye-witness other than a member. 
Held, that its purpose was to remove the presumption of accident, 
although not necessarily requiring that the witness should have 
seen the exact manner of discharge, it did require his presence at 
themselves would indicate that the shooting was accidental. 
Under the evidence held insufficient to show that insured’s death 
caused by gun-shot wound was accidental. Roeh vs. Business 
Men’s Protective Ass’n of Des Moines (lowa).........sseeceeeees 

Where defendant pleaded fraudulent representations, burden of proof 
was on it. Mutual Life Ins. Co. of New York vs. Owen (Ark.).. 

Burden is on company to establish a defense of false representation. 
Reserve Loan Life Ina Co. vi BOreine (1EY.) .ccccscictesscsece 

Plaintiff alleging in his petition on accident policy that insured did 
not die by suicide makes out a prima facie case and burden 
shifts to defendant. Vicars vs. AStna Life Ins. Co. (Ky.)...... 

Under a policy excepting liability for suicide, presumption of law is 
against suicide, and insurer has burden of establishing that fact 
where policy does not place burden on beneficiary. First Texas 
State Ins. Co. vs. Jiminez (Tex.) 


Under statute, if refusal to pay sixty days after demand was not in 
good faith, the burden would be on the company of showing 
that such refusal was in good faith. St. Paul Fire & Marine Ins. 
Co. ot al. Va Kirkpatrick ¢¢ a). (TORR) ¢cvccccccosievcnucevicnce 

It is indispensable to a recovery for death occurring more than ninety 
days after date of bodily injuries as provided for in policy, that 
they. should have immediately, wholly and continuously disabled 
and prevented the insured from performing any of the duties of 
his occupation, McKinney vs. General Accident, Fire & Life 
Ansar: CO; TAG. CU, By cccbassccscccdeedeicvetsstecustucnvions 


Burden of proof on company to show that Insured was ill from a pro- 
gressive disease when he took out policy. Roedel vs. John 
Hancock Mut. Life Ins. Co. (Mo.)....... CORbSC DOC EERO COE ose 

Where application alleged to have been executed by decedent before 
subscribing witnesses was admitted without objection, it was in 
the case for all purposes as though it had been proved by the 
subscribing witnesses and it could not therefore be objected that 
the party introducing same did not call such witnesses. Amer- 
ican Temperance Life Ins. Ass’n of City of New York vs. Solomon 
Ot Bh EN. Vide ccvacvccnvcccecsccesercencucestecesecccedecese coe 

A contract on the assessment plan not showing that insurer was either 
a secret or benevolent order, or that policy was issued on other 
than business basis for an equivalent received, was not within 
the exception, as provided in statute and hence evidence offered 
by it as to agreement of contract shown only by an instrument 
separate from the contract was properly excluded. Supreme 
Forest Woodmen Circle vs. Knight (Al@.)... .ccccccscccccccccces 

The verdict of the coroner’s jury was properly exclude: from evidence 
in an action on a life policy. Pacific Mut. Life Ins. Co. vs. 
pat Rs 3 Tee ee eee ‘emae 

Where there was nothing in the contract by which insurer’s liability 
was affected by the fact that insured died of heart disease, not 
error to exclude proof of such fact. Supreme Forest Woodmen 





Circle VS. BEMIGRt CAMs) > cccceccteccscernccctsacccevesessenceuce 

On the facts stated, a finding for plaintiff under the issue of intoxi- 
cation will not be declared contrary to law. Empire Life Ins. 
CO Ve Alleh (GB). cccccececesas 


Erroneous classification—additional premium. A question, asking one 
of the plaintiffs what employees’ compensation was included in 
such payments, was admissible and not objectionable as tending 
to vary the written contract. Pennsylvania Casualty Co. vs, 
Wartewas 66 Gh CU Bd ccdetswvsrecuredervavistesancentevcace 

Assessor’s schedule giving valuation of property not admissible on 
question of value where it did not appear that insured made any 
return of her property for assessment that year or that schedule 
was prepared by her agent. Kelley vs. People’s Nat. Fire Ins. 
CO. CHa ccecves covessne sevccsces eavcetes 

Award of appraisers which was invalid properly excluded from evidence. 
Riddell vs. Rochester-German Ins. Co. of New York (R. I.) 





Under Civ. Code, insurance company could not show, ih an action upon 
policy containing acknowledgment of payment that payment was 
by note and that policy had lapsed by nonpayment under another 
provision. Noble vs. Kansas City Life Ins, Co. (S. D.) 
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Held, on the facts stated, to show that disability of the Insured re- 
sulting from the accident, while total within the meaning of 
the policy, was not immediate. Hefner vs. Fidelity & Casualty 
Co. Of New York (TexX.) .ccccccccccccscccsccsccccccccscccccves 

Evidence held, to show that insured was wholly and continuously 
disabled. National Life & Accident Ins. Co. vs. O’Brien’s Ex’x et 
GE, CET). 00.66.6000 :5.8 066.4 0:0:6:0:0.0'0.5. 0.0. 6 0.0106 015 1.0. 9:0:0:0.0.5.6-0.0 04 640 ORS OS 

Evidence held to show that insurer was not harmed by inadvertent 
description of brokers. Curnen vs. Law Union & Rock Ins. Co., 
TAG. (CN. Vide ccccvcvese pecccccsces Coe erneececececoccevecneeoe 

Where defense was cancellation. the finding of the court that the 
minds of the parties had not met on cancellation held supported by 
the evidence. National Union Fire Ins. Co. vs. Akin (Tex.). 

Action on credit policy held not to show that insured knew, prior 
to making application, that a debtor who had made an assign- 
ment to him for the benefit of creditors would not be able to pay 
his creditors in full. L. Black Co. vs. London Guarantee & Acci- 
Get Cok, BAG, Che, Zed vcdenevncvercrererreservccssecestoceeecce 

Evidence held sufficient to warrant ao that insurer had waived pro- 
visions as to lapse. Fugina vs. Northwestern Nat. Life Ins. Co. 
CW.) wocccccses cevcoves Lé PELRESAENS VIRRSEERED  C0CREKOD voce 

Evidence held to sustain finding that purported appraisal of property 
was not made fairly and justly, and that insured’s sprinkler ap- 
paratus was maintained as it existed at the time the policy was 
taken out. J. E. Davis Mfg. Co. vs. Stuyvesant Ins. Co. et al. 
ee ae ee ee ee ee eee eT ee ee 

Evidence held to warrant a finding that defendant was estopped by acts 
of its cashier to claim a forfeiture. Lange vs. N. Y. Life Ins, Co. 
COD che wESEESE BOTRSC CE, PUKE CERS KROES COLES SARC ESOL OEE ES 

Evidence, in an action on a life and accident policy, held to sustain 
a finding that a fall by insured caused injury to the colon, 
which resulted in certain conditions in the bowels, found to 
exist at the autopsy. Pacific Mut. Life Ins. Co. vs. McCabe (Ky.). 

The verdict of the jury to the effect that the disability was the result 
of accidental injury and that defendant waived strict compliance 
respecting notice and proof is sustained by the evidence. Held, 
that the action was not prematurely brought, notwithstanding 
a provision of the policy that no action could have been brought 
until after proofs had been furnished. Zeitler vs. National Casu- 
ee Nr ee re er ee ee eee 

In an action to recover for the loss of an eye, evidence ‘held to warrant 
a finding that plaintiff's eye was injured by external, violent and 
accidental means. International Travelers’ Ass’n vs. Rogers 
(TeX.) wccccens eneverccesevce eoceusevnesenee Te ree Te eT 


Evidence, held insufficient to establish a parol agreement to renew an 
existing fire policy at expiration. Gresham vs Norwich Union 
Dive THS.. BOCMCY CHG: ) oo. 0.6.06. 0:9:0:00. 60 6:b.9-0.0.0:5 8:0.60:6 4. 0:45066 00 R06 Oe 
Controversy between wife and illegitimate daughter held to sustain 
finding that wife induced insured by undue influence to sub- 
stitute her, instead of daughter as beneficiary. Maxey vs. Frank- 
te?) a ee a ee SRE PORE T ET eT 
Held, to warrant a finding that soliciting agent was held out as 
apparently authorized to act for company. Queen of Arkansas 
FRR, CO: VR BERD CTD a6. bo 66 0605 8 006090 6s ws. bees 68. 
Held, that a farm dwelling house and barn were not vacant, although 
no one slept in the house at night and meals were eaten there 
occasionally. Robinson vs. Mennonite Mut. Fire Ins. Co. (Kan.). 
Held, to sustain a finding that defendant’s agent agreed to renew 
policy. Fireman’s Fund Ins. Co. of San Francisco, Cal., vs. 
OO Rae aoe hb 0b ho a ole ewe Ae bebe 4-094 OR eee bebe er rene 
Under statute defining presumption and section naming presumptions 
as a species of evidence, presumption in an action on a policy 
that insured is innocent, of false swearing, is evidence to be 
submitted to the jury. Ward vs. Queen City Fire Ins. Co. of 
Bleek Pars, B. Di (OVO) sc cccecvcccos sep evercrasveccnevessves . 


Appraisal. Evidence held not to sustain a finding that presentation no 
defendant of form of award to be used, was intended or calculated 
to mislead insured or the appraisers to believe that an itemized 
award was not required. Riddell vs. Rochester-German Ins, Co. 
ee PP erre ere ree eee ee ere eee 

Evidence held to sustain a finding that statements as to threats to 
burn sanitarium had not been communicated to the insured 
when he applied for a policy. Washington Fire Ins. Co. et al. 
VG, CODD. OE GL CRORidecicicsivccKeeescescccessb0cereses ctcesses 

Held, not to sustain a finding that assured did not sign a written 
assignment of his interest in the cash surrender value of the 
policy. Cornell vs. Mutual Life Ins. Co. of N. Y. (Mo.)......... 

Testimony of decedent’s attending physician that within a year he had 
treated her and suspected lung trouble, but never made any 
tuberculosis test, was insufficient to sustain a defense under the 
policy that no obligation was incurred unless insured was in 
sound health at date of issuance. Ledford vs. Metropolitan Life 

a Oe te) ere rer ee eer ere ee eC eee ee ee eee 
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Evidence held to sustain a finding that insured did not burn the 
warehouse. Liverpool & London & Globe Ins. Co. vs. Wright et 
Wile CRW GS . a-aiectha 0.0 tree, ere cba ekerae: «daw hohe Ou wae a ae ts henna e aaa 
Evidence held to show that tne vacancy provision was not broken. 
mome Ins. Ce. Wh Peterman (TOR) cccsccrcnvés_setsue ecvceses 
Parties to a fire contract may agree orally to renew. Evidence in this 
case, stated in opinion, held to support finding of jury that de- 
fendant’s agent so contracted and that he acted within his scope 
of authority. Willson (Custer Nat. Bank, substituted plaintiff) 
vs. German-American Ins. Co. (Neb.) 
Evidence held not to show a valid renewal by insured but merely an at- 
tempt by soliciting agent to renew policy, paying premiums 
without insured’s consent. Grogan vs. Travelers Ins. Co. of 
Hartford, Conn. (Colo.) a Eke owe eesanees 
Policy indemnifying against loss of rents. Held, to sustain a finding 
that the time consumed was reasonably necessary to restore 
building. Hartford Fire Ins. Co. vs. Pires (Tex.) 


TRIAL. 


Evidence that an attorney was prevented by an injury from doing 
anything that required continual physical effort is sufficient to 
take to the jury the question whether his disability was total. 
Hefner vs. Fidelity & Casualty Co. of N. Y. (Tex.) ..... coccccces 

Direction of verdict for defendant held, proper. Mann et al. vs. Em- 
ployers Liability Asser. COP CHEM) oc ccccéconescerviccens ee 

Question as to time contract of insurance went into effect properly 
submitted to jury, and finding that it went into effect at the 
time of delivery and was not postponed until five days later, 
is not contrary to law. Held, it was for the court to say whether 
his failure to mention a release given to a railroad etc., was a 
material concealment. Ensel vs. Lumber Ins. Co. of New York 
et al. (Ohio) 

In an action on a life policy where medical examiner’s statements were 
in conflict with these of physician who furnished proofs of death 
the question is for the jury. Buchholz vs. Metropolitan Life Ins. 
oS | ) er erere ere rere eT Te eT TT eee eee 

In action on an accident policy the question of notice of disability, as 
well as the question of waiver thereof, is ordinarily one of fact 
for the jury. National Life & Accident Ins. Co. vs. O’Brien’s 
Mia's OC Bh. CHV) sinc ccciedecresdecdseccuesteneW ee dessucenennee coe 

Evidence, held, to require submission to the jury of the question 
whether the plaintiff notified defendant’s agent before the loss 
that the property had become vacant. Whether an insurance 
company has been guilty of vexatious delay is for the jury. 
Patterson vs. American Ins. Co. of Newark, N. J. (Mo.)...... 

Held, on the facts, stated, that the insured could recover the stipulated 
payments upon becoming totally or permanently disabled from 
following any occupation, whether his usual occupation or any 
other, from which he might by reasonable effort obtain a liveli- 
hood even though he might possibly by education or other 
means not then available, at some future time become able to 
earn a living. Indiana Life Endowment Co. vs. Reed (Ind.).... 

Whether insured was intentionally killed held, for jury. Allen vs. 
Travelers’ Protective Assn. of America (Iowa)............ eoee 

Where it was a question of fact whether the policy in the record was 
the one issued, the question was properly submitted to the jury. 
International Order of Twelve Knights & Daughters of Tabor vs. 
Denman (Tex.). 

Whether misrepresentation is material, whether it increases risk, 
whether it is made with intent to deceive and defraud, are usually 
questions of fact for jury with burden of proof upon the insurer; 
but they may be for the court. Johnson vs. National Life Ins, 
CO. CHIR, ndntivc cee cecoctebeceretdanesddecteenestabecess ° 

What is commen time for giving notice of proof ot death ordinarily 
depends upon the circumstances of the particular case but if the 
delay is considerable and unexplained, and the facts are undis- 
puted whether notice had been given within reasonable time is 
a question of law for the court. Metropolitan Life Ins. Co. vs. 
PROGRES! C2OG 6 cicciccviccaccdtvosncenvenbubeedtarneacns coccce 

Where defense on a fire policy was that the policy had been can- 
celed by notice accepted by insured’s agent and there was no 
evidence that the agent had any authority other than to procure 
the policy, which was delivered to him unconditionally, a peremp- 
tory instruction was properly given for the plaintiff firm; the 
fact that insured’s agent has authority to procure an insurance 
policy creating no presumption that the agent has authority to 
accept notice of cancellation. Dixie Fire Ins. Co. vs. A. Layne 
& Bre, (By) accccccesescecsevecces SOCeeeooures¥seeeneeceerees ° 

Where insured directed cancellation and agent "instead of canceling, 
wrote him concerning reason why they were obliged to charge 
an increased premium and stated policy would be canceled if he 
would send it to them but not otherwise, it cannot be held as a 
would send it to them but not otherwise, it cannot be held as a 
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matter of law, that insured’s letter operated as a cancellation 
without action on part of insurer. National Union Fire Ins. Co. 
VB. AMIN (TOR) coccccccccvcccccvevscccccvrecencccsvessceveess 
Where company gave notice of “cancellation but dia ‘not attend to the 
unearned premium and assured did not object or request return 
but thought policy was canceled and procured other insurance, 
it was a question for the jury whether policy was canceled by 
' mutual consent. Polemanakos vs. Austin Fire Ins. Co. (Tex.).. 
Whether alleged injury was visible and resulted from accident were 
questions for the jury. Court did not submit to jury question as 
to whether alleged injury was visible, but charged in substance, 
that if injury existed and “was due to an outside force” plaintiff 
was entitled to recover. Under the evidence whether the injury 
was visible was a question for the jury. Peterson vs. Locomotive 
Engineers’ Mut. Life & Accident Ins. Ass’n (Minn.) 
Where plaintiffs proved that employee collected and failed to pay over 
a certain sum and after demand therefor disappeared and was ar- 
rested only after diligent search and defendant offered no evi- 
dence, it was error to dismiss the complaint. Marcus et al. vs. 
Fidelity & Deposit Co. of Maryland (N. Y.).......++6. eoccccces 
Instruction that mere notification to insurer of a transfer was not 
sufficient to change character of statement in the policy, that 
notification on the part of insured, and assent thereto on the part 
of the insurer was required and that if notification was given by 
insured and received by insurer, assent would be presumed unless 
insurer declined to accept transfer so made, was correct and not 
erroneous, as placing burden on insurer to prove its nonconsent, 
not contradictory. Northern Assur. Co. Ltd. of London et al. vs. 
poe ie See rer ae ern eee ere ee eee See ee 
Defendant not entitled to a nonsuit on grounds that plaintiff failed to 
show compliance requiring premiums to be paid by a stipulated 
time, for the plaintiff might show waiver by the insurer. Evidence 
of waiver by insurer of strict compliance held sufficient to go to 
the jury. McManus vs. Prudential Ins. Co. of America (8S. C.).. 
There being no proper evidence offered attacking the uward for fraud 
or for any other reason for which it was impeached, was not error 
to = verdict in favor of plaintiff. Eberhardt vs. Federal Ins. 
Co. (Ga.) .cscoee CO ere e ee eee eee ere eereersereeneee: ereeceseeoee 
It was for the jury to decide whether, without fraud or bad faith on 
the part of the insured, the agent, with knowledge of the facts, 
wrote in the application answers that were false or incomplete. 
Where the physician who treated plaintiff for an abscess testified 
that it was of nontubercular origin, while, though a number of 
witnesses testified for defendant that abscess was of tubercular 
origin, and could not have been caused by accident, all excepting 
physician who assisted plaintift’s witness in performing the opera- 
tion based their opinion and judgment on hypo‘hetical questions, 
The testimony of plaintiff's witness created a conflict in the 
evidence within the scintilla rule, and made a question for the 
jury. General Accident, Life & Fire Assur. Corp., Ltd., vs. 
Richardson (KY.) .cccccccces Cee rcccceeceeceeeecoes eccccccvce 
Question whether the warranty by the ins} red that the building wherein 
was kept the property covered by the policy was a private resi- 
dence was for the jury. Beemis vs. Pacific Const Casualty Co. 
CMinn.) cccccccvccscescces Cece cer cercercecceccrereereeeeesceeee 
Evidence, as to materiality. of false representations concerning previous 
conditions of his health, held for the jury and to support a verdict 
for plaintiff. Security Mut. Life Ins. Co. vs, Little (Ky.)........ 
Whether insured wilfully stated that he was in good health was for 
the jury. Mutual Life Ins. Co, of New York vs. Owen (Ark.).. 
Where the materiality of representations by an applicant depends upon 
inferences drawn from fact and circumstances proved, the ques- 
tion is for the jury. Statute. Materiality of written answers is 
for the court and it was error to submit their materiality to 
jury since interpretation of written contract is a question of law. 
Court must determine whether representations so interpreted 
were material. McEwen vs. New York Life Ins. Co. (Cal.).. 
Whether insured met his death while in violation of law held suffi- 
client to go to jury. Sovereign Camp Woodmen of the 
Werle: VE; BOUOT CTOE) scccvcrccivercvcstrveccicvedcerses eeees 
Where the facts indicated that death was caused by accident or 
suicide, it was for the jury to say whether defendant had sus- 
tained the burden of removing the presumption against suicide. 
First Texas State Ins. Co. vs. Jiminez (Tex.).......... coccce 


“Sunstroke” stricken from exemption clause in accident policy. De- 
ceased died from sunstroke. Court cannot hold, as a matter of 
law, that sunstroke is a disease and not such a casualty as was 
covered by policy. Mather et al. vs. London Guarantee & Ac- 
cident Co., Ltd. (Minn.)..... Cece reer eee cree e eee eereeeeeeeesoeee 


Accident policy. Evidence held sufficient to go to jury on question 
of waiver of defects in proofs of loss. And on question of 
accident causing “continuously” thereafter total inability to 
labor, Continental Casualty Co. vs. Ogburn (Ala.) ......... 
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Question of misrepresentation for jury. Submission to jury of ques- 
tion of whether insured was in good health, held improper. 


Nyman vs. Manufacturers’ & Merchants’ Life Ass’n (Ill.)........ 
Question whether notice mailed had been received, was for the 
jury. Francis vs. Prudential Ins. Co. of America (Pa.) ........ 


Held, that the question as to the authority of master of boat to make 
application and whether he made answers to defendant’s agent 
as written in the survey, were for the jury. Macatawa 
Transp. Co. vs. Firemen’s Fund Ins. Co. (Mich.).........s.see0. 

In an action on a policy covering brick building, evidence held to 
make it a jury question whether building was total loss. City of 
Atrora.. ve. FPiremen’s Fund Fad Co CRG) cc icesckscdcevisceeccs 

Direction of verdict for insurer was properly denied, even if insurer 
would not be liable if insured assaulted officer and was shot by 
officer for purpose of avenging himself. Railway Mail Ass’n vs. 
Mossley et ab. CU. Bi) . cccentrcivcdisereseecducaseeviacetuenncs 

Instruction in an action on a fire policy that insurer would not be re- 
lieved by the fact that the fire occurred through negligence of 
plaintiff or his tenant, is in conformity to the code declaring that 
an insurer is not exonerated by the negligence of the insured, or 
his agents or others. O’Neill vs. Union Assur. Society, Ltd. 
Same vs. Law Union & Rock Ins. Co., Ltd. (Cal.)...csseceeeees 

Instructions of the trial court held, to be without error. Coppoletti 
et al. vs. Citizens’ Ins. Co. of Missouri (Minn.)......ceeeeeeesees 

In an action against a mutual fire company where it was contended 
that the method of giving notice of assessment was not proper, 
instructions should submit the issue in that form and not whether 
the notice should have been given in the manner previously fol- 
lowed. Mutual Fire Ins. Co. vs. Turmer (V@,.).....eseeeeeeeeees 

Instruction that misrepresentation must be material was not erroneous 
to defendant’s prejudice. Roedel vs. John Hancock Mut. Life Ins. 
Co. (Mo.) CO CCCOOEEOSEES DN SERCO CONSE SOE E® eoeorccesccevececes 

Instructions requiring literal” ‘compliance with iron- safe clause and 
ignoring statute, making same sufficient, were properly refused. 
Queen of Arkansas Ins. Co. vs. Malone (Ark.) .......+e005 

Evidence being undisputed that from date of fire to restoration of 
building rents were $175, the insurance company contesting alone 
the amount of recovery, the court properly charged that, if the 
time actually spent was no more than reasonably necessary, 
they should find for insured for the sum of $175. Hartford Fire 
Ine, Co. VO PIVOR CTGR) cecccccvccveviesccceveetcnscceeeceieece 


JUDGMENT AND EXECUTION. 


Where vacancy permit was not attached to the policy and plaintiff 
was permitted to recover on theory that the forfeiture because 
of vacancy without a permit was waived, he was entitled to 
recover the full face of the policy and not three-quarters thereof 
as would have been provided if a vacancy permit were issued; 
the waiver being of the forfeiture of the policy and not of the 
issuance of the vacancy permit. Patterson vs. American Ins. 
Co. of Newark, N. J. (MO.).cccccccccccccccccccccsccccsccccccce 

Held, that the beneficiary’s interest was not divested by the company’s 
refusal to pay a claim for disability benefits, or by renunciation 
of the contract, or by a suit to which she was not a party, and 
hence, in an action by the insured alone for damages for the 
repudiation of the contract by the company upon refusing to pay 
disability benefits, plaintiff's recovery could not be for full face 
value of the policy. Indiana Life Endowment Co. vs. Reed 

Held, on a lability” policy, that a judgment against the owner having 
been affirmed on appeal, the insurer, which conducted the defense 
and prosecuted the appeal was Hable, not only for the amount of 
the judgment but for the costs and interests, which, pending the 
appeal, accrued thereon in accordance with Rev. St. 1909, § 
7181, the insurer having delayed payment, the interest must be 
considered as part of the costs and expenses. Century Realty Co. 
vs. Frankfort Marine, Accident & Plate Glass Ins. Co. (Mo.).... 

Where beneficiary demanded amount of policy, refused amount offered 
by insurer and sued and recovered amount of policy, she was 
entitled to interests on such amount, and was entitled to at- 
torney’s fees. First Texas State Ins. Co. vs. Jiminez (Tex.).. 


COSTS AND ATTORNEY’S FEES. 

Plaintiff having recovered $10,000, was entitled to one reasonable fee 
for competent attorney as provided by Acts 1905, p. 307 and that 
an allowance of $2,000 should be reduced to $1,000. Mutual Life 
Ine. Co. of New York ve. Owen CAGE.) occ cc ccccccdccccvecsccscces 

No evidence on which to base a finding of attorney’s fees. This will 
not require new trial, but direction is given to write off such 
fees, Topivre Life Ina; Ca. We. ANOW (GO Jo cave ccc tenccenceeevas 

In absence of statute, or conditions in policy authorizing taxing of 
attorney’s fees, same cannot be recovered. St. Paul Fire & 
Waring IGk. Ca. Ve; POG COMM) cctvicedas Kiesusvcadsseecses 
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Reinsurance. 


Insurer may show that the manual delivery of the policy was condl- 
tional or it may prove fraud or other equitable matter to show 
that it never took effect as a contract, but when once delivered 
and policy becomes effective, statements therein which, if falsi- 
fied, will affect its continued validity cannot be contradicted 
with a view to avoid the insurance. Gardner vs. North State 
Mut. Life Ings. Co. (N. Crdiccccccccvccccccccccsccescccccce: seco 

Insurance company insured the insured against injury from 1904 to 
1909, but each year issued a new policy based upon new 
application. A reinsurance company issued separate contracts for 
each of policies issued; such contracts being based upon policy 
and application for that particular year. Held, that each policy 
was a new, separate, and independent contract, and likewise each 
reinsurance contract constituted also a new contract to be read 
with the application and policy for that year. Casualty Co. of 
America vs. United States Casualty Co. (N. Y.) 

Reinsurance. Held, not to sustain a finding that a clause exempting re- 
insurer from liability for accidental injuries occurring to in- 
sured while on a trip to Alaska was omitted from the reinsurance 
contract by mistake. Casualty Co. of America vs. United States 
Casualty Co. (N. Y.) 


Mutual Benefit Insurance, 


CORPORATIONS AND ASSOCIATIONS. 


While the plan of an unincorporated insurance association cannot affect 
third persons, yet, in fixing the legal status of its members such 
plan may be examined to ascertain the nature of the association. 
An unincorporated insurance association, while providing the 
way to secure cheaper insurance, was olso for mutual profit and 
advantage, and not merely for benevolent, charitable, etc., pur- 
poses, though the plan contemplated the nonaccumulation of 
profits. Sergeant vs. Goldsmith Dry Goods Co. et al. (Tex.).... 

Insurer may show that the manual delivery of the policy was condi- 
tional or it may prove fraud or other equitable matter to show 
that it never took effect as a contract, but when once delivered 
and policy becomes effective, statements therein which, if falsi- 
fied, will affect its continued validity cannot be contradicted 
with a view to avoid the insurance. Gardner vs. North State 
Mut. Life Ins. Co. (N. C.). ccc ecescccreseceserscceeoecees 

St. Louis Police Relief Association ‘is neither a public nor quasi public 
corporation, but a private corporation, the organization of which 
is specifically authorized by statute to create a special fund for 
specific purposes, which fund is private, and does not in any 
sense belong to the public. De Runtz vs. St. Louis Police Relief 
Ass’n (Mo.) ee eedocccrcesece 

The fact that fraternal association offered to its me smbers only a small 
prize for procuring new applicationsefor membership was not a 
“payment of commissions or employment of agents’ within 
statute. Finch vs. Bond et al. (Ky.) 


Any agreement between members of an unincorporated insurance asso- 
ciation limiting their Mability would no more affect third persons 
than a similar agreement in an ordinary partnership. The rights 
and liabilities of the members of such association, as between 
themselves, are governed by provisions of the application for in- 
surance and the policy contract issued thereon. This plan is 
based on principle of agency, and a corporation cannot escape 
liability on the ground that it could not become a member of a 
partnership, for. while the Hability is similar to liability of part- 
ners, the arrangement did not constitute a copartnership. Ser- 
geant vs. Goldsmith Dry Goods Co, et al. (Tex.).. 

Knowledge of local officer of association that insured was in arrears 
when reinstated charged the association with such knowledge. 
Keyes et al vs. National Council, Knights & Ladies of Security 
CHEB) cecrcccpesccusecdcedevccnevarccceseeens 

In absence of statute insurance companies may limit “the authority of 
their agents and an applicant dealing with an agent whose 
authority is expressly limited by the application cannot take ad- 
vantage of any act of the agent in excess of limited authority. 
Modern Woodmen of America vs. International Trust Co. 
(Colo.) ° coees eave 

Notwithstanding unfavorable report as to Insured’s condition “association 
issued policy. Held, it was estopped thereafter to defend an 
action on the policy because of alleged untrue statements concern- 
ing insured’s health. Medical examiner’s knowledge of insured’s 
previous rejection was knowledge of defendant. Masonic Life 
Ass'n vs. Robinson (Ky.) ....... 

The fact that agent of fraterna) society was informed by other persons 
that insured was “too much of a drinker” etc., were mere vague 
opinions and not sufficient to charge the agent with the duty of 
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investigating the extent of insured’s indulgence. Where insured’s 
misrepresentations to agent were wilful, the fact that the agent 
knew that insured’s statements were not true would not estop 
company from avoiding certificate on that ground since there can 
be no estoppel unless one of the parties is misled to his disadvan- 
tage. Modern Woodmen of America vs. International Trust Co. 
COOI) . acc coc cen ere se wneaSeeepaoe nee rasKanees hb cereane ese eeus 
Subordinate lodge of a benefit association authorized to receive or collect 
dues and transmit them to the association, is the agent of the 
association for that purpose, whose acts within the scope of its 
agency are binding and the association cannot deny its agency 
within the scope of such authority. Dromgold vs. Royal 


Neighbors of America (IN). ccccccccccceccoccctvccccnssceeccees 
Unless contract otherwise provides, member may withdraw from it at 
any time without consent of association. Keily et al. vs. 
Knights of Father Mathew (MO0.)...ccccccccescevccccscccscscce 


Rules of fraternal association concerning expulsion are valid ‘and bind- 
ing if not so grossly unfair as to be contrary to public policy; 
and an-appeal within the order from an expulsion may be made 
a condition precedent to the right to resort to the courts. To 
render the requirement of such an appeal operative, there must 
be a hearing in accordance with the laws of .he order; but mere 
irregularities of procedure short of substantial denial of the 
hearing contemplated by contract of parties are remediable in 
first instance only as provided therein. Kulberg et al. vs. Na- 
tional Council, Knights and Ladies of Security (Minn.).......... 

Power conferred on agent representing insurance company is not such 
that it cannot be delegated. Supreme Lodge K. P. vs. Connelly 


Where prompt payment is waived, member cannot be expelled without 
notice that further indulgence will cease. Dougherty vs. Supreme 
Court of Independent Order of Foresters (Minn.) ..........+6.- 

The courts cannot review proceedings to expel a member of benefit 
society or re-examine the merit of the expulsion, when conducted 
strictly in accordance with the laws of the order but can only 
determine whether member was tried according to the law of the 
land. Expulsion can be attacked for disqualification of the 
committee by which member was tried; the rule against col- 
lateral attack not applying since there was no method of direct 
review. Members of the Supreme Council were disqualified 
from sitting in trial of member because of their direct in- 
terests in the subject-matter of the controversy and where they 
did so sit the expulsion was void. Wilcox vs. Supreme Council of 
mesh) ATGRDUM CH. Fel. avcckccvuncctseun, crsectaadcen. eevavece 

Secretary of subordinate lodge who acts for company is considered 
agent of company and latter will presume to have knowledge of 
all facts known to him. When applicant for membership con- 
spires with local secretary and others of subordinate lodge to 
deceive the company, presumption of knowledge of company is 
overcome. Power of mutual benefit association to admit a person 
engaged in prohibited occupation to membership, does not exist 
in either the supreme officers or local lodge. Payment of premium 
does not validate membership, nor would it estop company from 
denying liability after death where local officers had knowledge 
of fraud practiced by him. Krecek vs. Supreme Lodge of Fra- 
ternal Union of Amiericn (NED) ccccccccesccncicscreve + weccece 


THE CONTRACT IN GENERAL. 


Insured by his application and acceptance of his certificate became a 
member and was bound by its by-laws including one that if he 
should become intemperate or if his death should result directly 
or indirectly from the use of intoxicating liquors, certificate should 
be void. Boeck et al. vs. Modern Woodmen of America (Iowa).. 

Certificate of membership in benefit association not “insurable policy” 
within the statute and therefore not admissible in evidence unless 
attached to policy. Marcus vs. Heralds of Liberty (Pa.). 

Warranty that assured was in good health should be construed 
as limited to his knowledge and belief. Lakka vs. Modern 
BrotherheooG of AmeriCG (IOWE) cccccccccsvccescs ¢ seocseceecese 

Notwithstanding unfavorable report as to insured’s condition association 
issued policy. Held, it was estopped thereafter to defend an 
action on the policy because of alleged untrue statements concern- 
ing insured’s health. Medical examiner’s knowledge of insured’s 
previous rejection was knowledge of defendant. Masonic Life 
AOD Wh: TIGRROR  CHGG) ae cccaccvtcetcanctdnntdicccckuaecnaewas 

The fact that agent of fraternal society was informed by other persons 
that insured was ‘‘too much of a drinker” etc., were mere vague 
opinions and not sufficient to charge the agent with the duty of 
investigating the extent of insured’s indulgence. Where insured’s 
misrepresentations to agent were wilful, the fact that the agent 
knew that insured’s statements were not true would not estop 
company from avoiding certificate on that ground since there can 
be no estoppel unless one of the parties is misled to his disadvan- 
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tage. Modern Woodmen of America vs. International Trust Co. 
LD. Gaéncasevisseedebeb pies sane bee eea 
Application for benefit certificate and by- laws of association are to be 
considered part of contract. Dromgold vs. Royal Neighbors of 
RRAOTICR CTT) coco 0.0 v0 teveeueteesscs vee coerce rveccces 
Association entitled to rely on certificate of good health "where increase 
would not have been granted without such additional certificate. 
Knights of Maccabees of the World vs. Shields (Ky.) .......... a 
False statements that one had never hau certain diseases or undergone 
a surgical operation are material to the risk, within Acts 31st 
Leg. (1st Extra Sess.) c. 36, declaring untrue statements in an ap- 
plication shall not prevent recovery unless material. Supreme 
Ruling of Fraternal Mystic Circle vs. Hansen (Tex.) .......... 
In absence of statute insurance contracts are construed by same rules 
as other contracts. Modern Woodmen of America vs. Inter- 
patietal Trust CO. CCS) icc tcc riccccesedendte ce securenes 
Fraternal insurance—acceptance of contract—place of contract. 
Supreme Colony United Order of Pilgrim Fathers vs: Towne et 
Say TD Ss KePaaekesaed, Sided eens (Adee ae aRE se, ARR ens see eS 
Fraternal insurance—domicile—statute—foreign state. Supreme Colony 
United Order of Pilgrim Fathers vs. Towne et al. (Conn.) 
Evidence did not authorize a finding that agent of company who issued 
policy was also dgent of insured so as to invalidate contract. 
Failure of an agent to comply with instructions of his principal 
which were not communicated to the insured, to a.tach a “rider” 
the effect of which would have been to cancel the policy, could 
not operate to the prejudice of the insured. Southern States 
Pree: FES: CO. WTOP OC Wis CO ion e's cdots 66ers crescens ses 
Cashier of branch office was authorized to bind “defendant by giving 
out informatio- concerning the value of policies and to represent 
to assignee of a policy that only $18.40 was necessary to pay 
premium. Lange vs. N. Y. Life Ins. Co. (Mo.).......... 
Fraternal contract to be determined by statute and laws as they exist at 
the beginning of membership and as they may be afterwards 
lawfully amended. Power accorded to society in charter to alter 
and repeal its constitution, by-laws, etc., enters into and forms 
part of contract. Reserve powers of amendment and repeal do not 
give the society any right to adopt a by-law which will divest, 
impair or disturb the rights once vested in its members. Hines 
vs. Modern Woodmen of America et al. (Okla.) Seale abe e eracnie: 
Applicant initiated but certificate not received by local officers until 
several days later and in the meantime applicant had been taken 
to hospital suffering from paresis from which he died. Held, that 
the rule in question not having been complied with and com- 
pliance therewith not having been waived, certificate thereof was 
not a binding contract. Court of Honor vs. Hering (Mich.).... 
Constitution and laws, so far as applicable to society’s beneficiary con- 
tracts, form a part of the contract itself. Grand Lodge A. O. 
ie Ae ee as Pr ee err ere 
Denial that applicant had been treated by a physician for any constli- 
tutional disease within five years cannot be held as a matter of 
law a representation material to the risk assumed, where it 
appeared that he had only been given electric treatments for a 
stiff back. National Council of the, ao and Ladies of 
OTE “VTE TOU) oo 0 6.5.0 6.0.0 65 0 5.0565.6.0 05 6 6.5 0 0:0.0:80:0.6;00.0:00:08 
Rosenstein vs. Court of Honor, 122 Minn. “310, 142 N. W. 331, followed 
and applied to the effect that a by-law of defendant adopted 
after a benefit certificate was issued, and changing the limit of 
time for bringing an action on the certificate, is not binding 
upon the certificate holder or his beneficiary. Laws 1907, c. 345, 
§ 8 (Gen. St. 19138, § 3544), does not apply to benefit certificate 
issued before its enactment. Ruder vs. National Council, Knights 
and Ladies of Security (Minn.).........eeeee. 
Member having died from suicide his beneficiary could only recover 
amount actually paid into the mortuary fund. Pold vs. North 


ASROTICRM TIMOR SEI.) 00,5 :0:4:0:0' 9.606560 06-600: 06:9 00 0.0 Dab 060808 bbe es . 
Traveling soliciting agent—authority. Dorman vs. Connecticut Fire Ins. 
ol 4 rer rer rT ere ere eee ee ee 


Contract between benefit association and its members is contained in 
the fundamental laws of the association and a power of amend- 
ment contemplates reasonable amendments adopted in further- 
ance of the contract and not such as would materially alter its 
terms. Benefit association. Held, that the amendments of 1912 
and 1913 violated the contract rights of a member who had 
joined before March 1, 1910, so that he could enjoin their enforce- 
ment, Parks vs. Supreme Circle, Brotherhood of America, et al. 
CI RE 6 a de SA ON RENCE CREO R RR Re bias 2 ires-’:eb walks 6'6 be 

Rule that medical examiner shall reject a pregnant female unless 
she signs a waiver of claims need not be in writing or promulgated 
to be within its rules, subject to all of which the application is, 
in terms, made. Clark vs. North American Union (Mich.).... 

Amendment to by-laws exempting liability for accidents directly 
traceable to extra hazardous occupations included that of an 
electric lineman, and is valid as to one already a member. 
House vs. Modern Woodmen of America (Iowa) 
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Topical Index. 


Negative answer to question, ‘‘Have you ever had a surgical operation 
performed or received treatment in a hospital, sanitarium, retreat, 
or any public or private institution for the treatment of physical 
or mental disease?’’ was not made false by proof that insured had 
been operated on by a pnysician by surgical instruments at her 
home. Ladies of Maccabees of the World vs. Kendrick (Tex.).. 

A comma will not be supplied by construction after the word “per- 
formed” in order to make false a negative answer to a question 
asked insured, “Have you ever had a surgical operation per- 
formed, or received treatment in a hospital * * * or any 
public or private institution for the treatment of physical or 
mental disease?’ where the proof showed that insured had been 
operated on at her home. Ladies of Maccabees of the World 
VB. BOna@rick. (TER.) ccvcccctce veces aeeees eogese eveee Coccee 


DUES AND ASSESSMENTS. 


Anticipation of claims by assessment—notice. Mulherin vs. Bankers’ 
Life Ass’n (Iowa) ......+4- teveee eevcccee eecccccereccccceccoces 


FORFEITURE OR SUSPENSION. 


Statute declaring untrue statements shall not prevent recovery unless 
shown to be material to risk does not govern a certificate re- 
instated before the act took effect. Supreme Ruling of Fraternal 
Mystic Circle vs. Hansen (TeX.) ..cccccccccccccccccccccvsccccss 

Prohibited occupation. Whether member personally dispenses liquors 
is immaterial. Ostmann vs. Supreme Lodge, Knights and Ladies 
OF Henor (Ny dideesccvccucceccdcocsvcvesccevecvesecdssecveseces 

Mailing of notices a condition precedent to right of the association to 
declare forfeiture of member’s rights. Parties to an insurance 
contract may agree that mailing of notices for contributions 
shall be notice to member. Bange vs. Supreme Council Legion 
Of Honor Of Missouri CEG.) occicccccccvesscvccceevcncseeesos ee 

Provision exempting company from liability for extra hazardous oc- 
cupation is a reasonable and binding provision. It does not render 
the certificate void but exempts from Hability for death due to 
such hazardous occupation, the certificate remaining in force 
and the association’s liability continuing if death results from 
other cause. Modern Woodmen of America vs. Weekley (Okla.).. 


Held, where member had been in arrears less than three months, the 
period stipulated, the widow was entitled to death benefits. 
Roedel vs. John Hancock Mut. Life Ins. Co. (Mo.)......seseees 

Held, on the facts stated that under the by-laws, the widow was en- 
titled to death benefits since a delay in paying dues of less than 
three months did not forfeit the rights of the member to con- 
tinue the insurance, but only required him to carry his own 
insurance for the time he was eee Gage vs. Dettling 
ON, Fi} cvccvcvccvvcdccesccvcccecescccsecvceces eocvescccccesece 

Mailing of notices ‘a condition “precedent “to right of ‘the “association to 
declare forfeiture of member’s rights. Parties to an insurance 
contract may agree that mailing of notices for contributions 
shall be notice to member. Bange vs. Supreme Council Legion 
OF TAREE OF TENN COG) co cnccensonttcdeuctentnvecdcenciwenens 

Railroad relief fund held, that since decedent never paid any assessment, 
recovery could not be had on his policy; the railroad company not 
being bound to collect such assessments from his wages. Geddes 
vs. Ann Arbor Railroad Employees’ Relief Ass’n (Mich.) 

Provision for suspension on nonpayment of dues, renders member 
subject to suspension, but does not on his failure to pay, ipso 
facto suspend him. Grand Lodge, F. & A. M. of Texas vs. 
BIRIG CHER icc cdevdeunsecccccsveccnasnes 

By-law that no person should be agent or authorized to receive money 
until he should have executed a bond, the same to be approved 
by board of control did not charge the insured with notice. 
Gaupreme Lodge EK. Pi Ve COmmely CAMB) vvcnicdndc tévecacevaceees 

Defendant having clearly indicated its intention to refuse further recog- 
nition of assured’s membership, subsequent tender of dues and 
assessments was not necessary. Kulberg et al. vs. National 
Council, Knights and Ladies of Security (Minn.)...........eee0. 

Where local agent of fraternal order refused to receive monthly assess- 
ment on ground that he was not a member of the order, assured 
was not obligated to make tenders of subsequent assessments. 
Supreme Lodge K. P. ve. Connelly (Alas) .ccccccocccccvcccsccsecs 

Beneficiary could not recover where member defaulted, though assess- 
ments would have been paid by beneficiary, but for belief that 
insured had died long prior to the time of actual death. Mooney 
et al. vs. Supreme Counc:i of Royal Arcanum (Pa.) ........... 

Under statute, subordinate body cannot waive laws of constitution. 
Promise of local clerk to pay assessments is no defense to a sus- 
pension. Where benefit association agreed to pay dues of insane 
member it was not required to pay same where no proof of in- 
sanity was offered until six months after suspension for non- 
payment and more than three months after insured’s death. 
Sovereign Camp Woodmen of the World vs. Wagnon (Tex.).... 
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(3) Unconditional receipt of dues from a member with knowledge of pro- 
hibited occupation, constitutes waiver of forfeiture. Ostmann 
vs. Supreme Lodge, Knights and Ladies of Honor (N. 

Restrictions upon power of insurance agent to waive any 
the conditions of the contract or upon the method of such waiver 
are themselves conditions of the contract which may be waived 
the same as any other condition. Conduct on part of association 
amounting to a recognition of a member’s claim to continuing 
rights of membership will relieve him of consequences of his de- 
fault and an acceptance of an assessment without condition 
waives all the previous known grounds of forfe:ture. Recorder of 
local camp with full knowledge of cause of suspension accepted 
his assessments and remitted to association and treated insurance 
as in force which was a waiver of the cause of suspension. Drom- 
gold vs. Royal Neighbors of America (Ill.) 

Waiver of forfeiture for nonpayment of dues by acceptances of 
premium is not based on contract or actual intention but on 
estoppel to insist on actual conditions inconsistent with acceptance 
or rejection of the premium. Forfeiture of benefit certificate once 
waived cannot afterwards be revived, As between the association 
and a beneficiary, the rule that actual knowledge of cause of for- 
feiture must be shown to work a waiver will not be applied if it 
should have known of the facts by proper attention to its business. 
Waiver of forfeiture of benefit certificate may be inferred Acts 
of an association in not properly declaring a forfeiture could be 
considered in determining whether it had knowledge of her illness 
while retaining premiums prior to death as well as on a question 
of waiver of forfeiture after death. Forfeiture is waived where 
association with knowledge of cause of forfeiture causes plaintiff 
to incur additional expense in furnishing proof, that being an im- 
plied recognition of the continued validity of certificate. Though 
association did not know its agent had accepted back premiums 
it ratified the agent’s act by retaining them after learning that 
insured was in bad health. Keyes et al. vs. National Councl, 
Knights & Ladies of Security (Mo.) 

Waiver of forfeiture for nonpayment left payment thereof still optional. 
Mulherin vs. Bankers’ Life Ass’n (Iowa). 

If insured in employees’ mutual benefit association actually knew that 
his premiums had not been paid from the fact that he had drawn 
his full wages each month and had not otherwise paid them, it 
was not necessary that he be given notice by the association of 
that fact even if the policy required such notice. Geddes vs. 
Ann Arbor Railroad Employees’ Relief Ass’n (Mich.) 

Local clerk of benefit society is not only agent but is chargeable with 
duty of ascertaining whether certificate ought to be delivered 
and take effect, and his knowledge is imputable to the society. 
Peebles vs. Eminent Household of Columbian Woodmen (Ark.). 

If benefit society creates belief that strict compliance will not be re- 
quired, it will be held to have waived the requirement. If the 
conduct of the subordinate agency which as sole agency is such 
as to operate as a waiver, such waiver is binding upon the 
superior body. Dougherty vs. Supreme Court of Independent 
Order of Foresters (Minn.) 


Doctrine of waiver of forfeiture has no application where society’s 
president advised beneficiary that claim was rejected or that 
he had a right of appeal to its executive committee which would 
meet at a certain place, on a certain date, though on his going 
there no one appeared. Clark vs. North American Union 
(Mich.) 

Where, after the issuance of certificate, the member enters upon haz- 
ardous occupation, and death results due to such occupation, so- 
ciety is not estopped from denying liability for having accepted 
member’s dues and assessments, up to the time of death. Local 
agent who has authority to solicit, execute and deliver policies, 
has no such power. Modern Woodmen of America vs. Weekley 
(Okla. ) 


Held, that the provision rendering void the relief fund certificate for 
engaging in the prohibited occupation is self-executing. Ostmann 
vs. Supreme Lodge, Knights and Ladies of Honor (N. J.) 


Where by-laws of benefit association vested a discretion in council 
whether to assume the burden of paying contributions for member 
and it was the custom to defer action thereon to the next meet- 
ing, the provisions for forfeiture of member’s rights for non- 
payment of contributions are not self-executing and the suspen- 
sion, if made, is necessarily deferred, even though notice is given, 
until action of council is had and member declared suspended. 
For notice of suspension to conclude a forfeiture notice must be 
an official one. Question of the regular address of member is not 
identical with that of domicile, which depends on intention; 
the expression “regular address’’, merely referring to the place 
where member would be likely to get his mail. Acquiescence of 
member in suspension binds beneficiary though suspension was not 
legal and it need not appear that member had official notice of 
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suspension. Bange vs. Supreme Council, Legion of Honor of 
PEISSOUEE CRG). 6 cee cbctee rceeedhwccercsviceeksceeraseanuneececaee 
Society need not tender return of premiums in order to forfeit certificate 
on the ground of wilful misrepresentations, though assessments 
must be returned on forfeiture in case of nonintentional breach 
of warranty. Modern Woodmen of America vs. International 
Fruat Co. (CO) ccvecececvecvecnevceesvvececdteccdccevecneaeds 
Member of an order having to his knowledge been dropped for non- 
payment of dues and assessments by proceedings regularly 
taken and not having made application for reinstatement must be 
deemed to have acquiesced in the dropping of him. Roberts vs. 
3rotherhood of Locomotive Firemen and Enginemen (Ky.) ...... 
Where by-law provides for suspension on nonpayment of dues and 
that during such suspension certificate shall be absolutely void 
and member dies during suspension, his beneficiaries have no 
interest in certificate, although another by-law permitted of. re- 
instatement by payment of dues within sixty days, which permit 
had not expired at time of member’s death. Tabor et al. vs. 
Modern Woodmen of America (TOX.).ccccccccccccssccccecccces 
Reinstatement was on a warranty that he had had none of those dis- 
eases as warranted in the original application, after the certifi- 
cate was issued and before reinstatement. In the absence of a 
statute limiting the effect of a breach of warranty, on which one 
is reinstated to membership, that he has not had certain diseases, 
the breach works a forfeiture of the contract. Supreme Ruling 
of Fraternal Mystic Circle vs. Hansen (TeX.)......cccescccccees 
Held, that, since insured died before the expiration of fifteen days after 
payment of the overdue premiums, the policy had tapsed at in- 
sured’s death, barring recovery. toyal Benefit Society vs. Naylor 
CER) ccd acacs Caadeesred ced cbeeene Keeeed” Ceeneetuuxeoeseuer 
Held, that even though the dues did not fall in arrears until the end of 
the month, member at the time of payment was in arrears. Mc- 
Gillon vs. United Brotherhood of Carpenters & Joiners of America 
(N. H.) cocee ceeee ececcccecece KCK) KACRECLAAN EOE, bake debeaeee aa 
Where assessment was levied on November 17, 1910, and member had 
until the last day of December to pay, failure to pay on last day 
forfeited certificate and beneficiaries were not, after the decedent’s 
death, allowed sixty days, given to member. ‘Tabor et al. vs. 
Modern Woodmen of America (TeX.)..cccccccccccrcccsscceseccece 
In absence of provision, it is not necessary that insured be in good 
health in order to be reinstated. Mutual Life Ins. Ass’n of 
Denley Cognty Ve KRROGOTICR TOR) ic ccc iwevcwticasvesaaceone 
Tender of payment not accompanied by certificate of good health does 
not entitle member to reinstatement. Sovereign Camp Wood- 
men of the World vs. Wagnon (Tex.) 


BENEFICIARIES AND BENEFITS. 


Public policy does not prevent one from making insurance on his own 
life payable to another who has no insurable interest on it. 
Unless restrained by statute, or by character or by-laws, as- 
sessment company can bind itself to pay amount of policy to 


beneficiaries named therein though they have no insurable in- 
terest. Barnett et al. vs. United Brothers of Friendship 
(Alan) ccccsccces 


In an action by former wife against insured’s heirs to recover proceeds 
of fraternal beneficiary policy, held, plaintiff not entitled to 
payment of certificate unless she was dependent upon member 
at time of death; the burden of proof rests upon her. If it were 
shown that by his death the former wife could not recover on a 
judgment rendered previous to his decease, she would be regarded 
as dependent upon him. The fact alone that such judgment had 
been satisfied would not make her dependent upon him if his 
death did not prevent the collection of her judgment. Johnson 
vs. Grand Lodge A. O. U. W. of Kansas et al. (Kan.)............ 

“Benefit certificate’ defined. Statute construed. Where member desig- 
nated his father and mother as beneficiaries and certificate was 
payable by its terms to them, they were entitled to the benefit, 
though the member left a wife and child constituting his “family.” 
Green et al. vs. Grand United Order of Odd Fellows 
CRORES. waccesss. Hkeaee 400 6ne weatwenonVe. aakens 

Acts 26th Leg., c. 115, § 1, does not deny to the m 
designate a beneficiary within the rules mentioned. Green et 
al. vs. Grand United Order of Odd Fellows et al. (Tex.)........ 

It being inferrable from the allegations of the petition that the insurer, 
with full knowledge of all the facts, has waived or may waive the 
beneficiary’s disability, if any exists, the disability or disquali- 
fication of the beneficiary affords the plaintiffs no ground to re- 
cover upon the allegation that they are the sole heirs-at-law of 
the deceased. Johnson et al. vs. Knights of Pythias of North and 
SUG . AGUS. CG ns ces Keene ccekcnrnrmecacdacnecashecenaecens 

Under the general law, a letter from a member to his son expressing his 
intent and purpose that at his death the son should have the 
benefit did not constitute a “legal designation.’”’ Grand Lodge 
A. O. U. W. va. BMdwarde et al. (MG). cccccccccsccccccccccccccccs 
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Statute—vested interest. Supreme Colony United Order of Pilgrim 
Fathers vs. Towne et al. (Conn.) 

Under the general law, the surviving widow of a member, whose 
first wife, the beneficiary named therein had died leaving one 
child, in the absence of any legal designation of any other bene- 
ficilary, was entitled to the benefits. Grand Lodge A. O. U. W. 
vs. Edwards et al. 

Where a member designated wife as beneficiary and she died before him 
and he made no designation, fund will be directed to be paid to 
member’s half-brother instead of his wife’s administratrix; it ap- 
pearing that neither wife’s administrator nor the husband’s ad- 
ministrator was entitled. Supreme Colony United Order of 
Pilgrim Fathers vs. Towne et al. (Conn.) 

Where by-laws made no provision for payment of benefit to member's 
estate, if no beneficiary was designated, a member’s estate takes 
no interest in the fund by reason of h‘s failure to exercise his 
power of appointment, for such power is not an asset in his 
hands. Supreme Colony United Order of Pilgrim Fathers vs, 
Towne et al. (Conn.) 

Change in the by-laws whereby on death of beneficiary and failure of 
the member to make a new designation, his wife at time of his 
death should take in preference to his heirs. Hines vs. Modern 
Woodmen of America et al, (Okla.) en 

In the absence of statutory provision where father and mother ‘of ‘a 
member of benefit society were designated as benficiaries, subse- 
quent marriage did not change beneficiary, Green et al, vs. 
Grand United Order of Odd Fellows et al. Dx. vee 

White creditor has an insurable interest in debtor’s life, he is not merely 
by reason of that relationship, a dependent. Finch vs. Bond et al. 
(Ky.) 

Woman who contracted bigamous and void marriage with knowledge 
that member had living wife was not “dependent” upon him. 
Duenser vs. Supreme Council of Royal Areanum (IIl.) 

Member has right to change beneficiary, after designation, hence bene- 
ficilary on designation acquires during life of member, merely an 
expectancy revokable at member’s pleasure. Supreme Colony 
United Order of Pilgrim Fathers vs. Towne et al. (Conn.). 

Beneficiary in certificate only acquires a vested right in the benefits 
accruing on member's death. Hines vs. Modern Woodmen of 
America et al. (Okla.) 

Beneficiary in benefit certificate acquires no vested interest until death 
of assured and his expectant interest may be defeated at any time 
prior thereto by proper substitution of another in his stead. 
Hughes vs. Modern Woodmen of America (Minn.) 

If assured has done all the things required of him tc make a change 
in beneficiary, his death before the issuance of new certificate 
required by the by-laws will not defeat such change in the absence 
of an express provision specifying when change will take effect. 
Request for change was not received until after death of member. 
Proposed change did not become effective. eer vs. Modern 
Woodmen of America (Minn.) 

If assured has done al! the things required of him “to “make a change 
in beneficiary, his death before the issuance of new certificate 
required by the by-laws will not defeat such change in the absence 
of an express provision specifying when change will take effect. 
Request for change was not received until after death of member. 
Proposed change did not become effective. Hughes vs. Modern 
Woodmen of America (Minn.) we 

Rights of beneficiary are subject to right of insured to change be nefi- 
ciary in manner prescribed, Modern Brotherhood of America 
vs. Matkovitch et al, (Ind.) 

While insured can change beneficiary, it must be done in mode pre- 
scribed, yet equity will aid imperfect changes. Where insured 
was prevented from making change by wrongful withholding of 
certificate by beneficiary, equity will regard change as made. 
Modern Brotherhood of America vs. Matkovitch et al. (Ind.).. 

An insurance policy which contains no stipulation as to suicide is not 
avoided as to beneficiary, the insured’s wife, where insured com- 
mits suicide. Marcus vs. Heralds of Liberty (Pa.).......eseee0. 

A certificate or policy may provide there shall be no liability if the in- 
sured die within a year from certain diseases. Red Men’s Fra- 
ternal Accident Ass’n of America vs. Rippey (Ind.) - 

Whether insured, when killed in an altercation was not the “offending 
party,” depended on an affirmative finding that he brought on the 
difficulty. Knights of Maccabees of the World vs. Shields (Ky.). 

Under the general powers, mutual benefit association had power to 
insert clause for forfeiture of benefits in case of suicide by 
member; under statute association had such power whether mem- 
bre was sane or insane. Pold vs. North American Union (Ill.).. 

“Suicide’’ as used in benefit certificate, implies a mental appreciation 
of act of self-killing, which an insane person could not have, 
Benard et al. vs, Protected Home Circle (N. Y.) 

Clause exempting from liability for death from suicide would not be 
applicable if assured took poison through mistake. Benard et al, 
vs. Protected Home Circle (N. Y.) 
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The laws and practices of a benefit society in ascertaining the amount 
of death benefits, prevailing during the membership of a decedent, 
and which were an integral part of its contract with him, 
should be followed in computing amount due, notwithstanding an 
existing by-law. Hatcher vs. National Annuity Ass’n of Kansas 
Cree: CREO). wiwekecs. oe bewe \decdvben. vecueses chCECeR -Caeee eeace 

Insurer is liable where injury caused visible marks on body even 
though later obliterated. The term ‘visible’? being used in the 
broad gense of perceptible, discernible, clear, distinct and evident. 
Mutual Trust & Deposit Co, vs. Travelers’ Protective Ass’n of 
EUOPICE CIBG? 6 cceetty, AK RS EERE CCAR REESE Came ae eoneuun 

Provision in policy as to method of proof of death is merely a decla- 
ration of course to be followed under ordinary circumstances. 
That beneficiary was not able to make such proofs due to dis- 
appearance of insured did not bar right to recovery. Mann- 
heimer vs. Independent Order of Ahawas Israel (N. Y.) 

Where faternal order refused to pay loss under certificate on the 
grounds of forfeiture and failure to make proofs of loss, pleading 
of invalidity of certificate constituted a waiver of necessity of 
furnishing proofs of loss. Where mutual benefit association de- 
fended suit on grounds of lack of proofs of loss and, after plain- 
tiff had taken a voluntary nonsuit, furnished plaintiff with blanks 
on which were made proofs of loss, such action constituted a 
waiver. Walker vs. Supreme Knights of Maccabees (Mo.)........ 

Where fraternal order repudiated contract and refused to receive 
monthly assessment on ground that insured was not a member, 
beneficiary was not obliged to make seasonable proof of death. 
Supremes t0Gee E. F. Va COMMIS CATR) « cciccc ct wecdecosecsescuse e 

Where fraternal society by reason of litigation had not sufficient funds 
to meet obligations, an agreement between it and beneficiary 
under certificate, whereby latter was surrendered and canceled, 
the society was released and discharged of liability thereon and 
partial payment made and time of paying balance due was ex- 
tended, it was not without consideration. Robertson vs, District 
Grane. TGs We Be CBM  cecccews.. ctevnece nectnc,  -svacecen 

Rejection of proofs of death after time within which they are re- 
quired does not show waiver of right to demand proofs of death. 
Where they were rejected on ground that insured committed 
suicide there was a waiver of defects in the proofs of death. 
Mutual Trust & Deposit Co. vs. Travelers’ Protective Ass’n of 
MIBGSICR. CERGLY «6.0.6 xindnde sit.cnd oc kwlen sede, cemedudrentaasteauceane 

Statute—vested interest. Supreme Colony United Order of Pilgrim 
Puthess Fe.. TOW Ob, Bh. COORD occasncinepeeswecstavensecness 

Under the general law, the surviving widow of a member, whose 
first wife, the beneficiary named therein had died leaving one 
child, in the absence of any legal designation of any other bene- 
ficiary, was entitled to the benefits. Grand Lodge A. O. U. W. 
vs. Bdwards et al. (ME.)..ccecsccccccsccccccvcsssccccccesesccese 

Where a member designated wife as beneficiary and she died before him 
and he made no designation, fund will be directed to be paid to 
member’s half-brother instead of his wife’s administratrix; it ap- 
pearing that neither wife’s administrator nor the husband’s ad- 
ministrator was entitled. Supreme Colony United Order of 
Piigrim Fathers vs. Towne et al. (COMN.) ..ccccsccccccccccccccs 

In an action by former wife against insured’s heirs to recover proceeds 
of fraternal beneficiary policy, held, plaintiff not entitled to 
payment of certificate unless she was dependent upon member 
at time of death; the burden of proof rests upon her. If it were 
shown that by his death the former wife could not recover on a 
judgment rendered previous to his decease, she would be regarded 
as dependent upon him. The fact alone that such judgment had 
been satisfied would not make her dependent upon him if his 
death did not prevent the collection of her judgment. Johnson 
vs. Grand Lodge A. O. U. W. of Kansas et al. (Kan.)........008. 

Divorce—change of beneficiary. Held, on the facts stated: First, 
that the association was not a necessary party to the action. 
Second, that the petition stated the cause of action against 
sisters of insured. Third, that the limitation in the certificate has 
no application to the action brought by the children to recover 
the fund from the sisters of the deceased members, who had 
gained possession of it through fraud. Munroe et al. vs. Beggs 
et al. (Kan.) 


Divorce—change of beneficiary. Held, on the facts stated; First 
that the association was not a necessary party to the action. 
Second, that the petition stated the cause of action against 
sisters of insured. Third, that the limitation in the certificate has 
no application to the action brought by the children to recover 
the fund from the sisters of the deceased members, who had 
gained possession of it through fraud. Munroe et al. vs. Beggs 
et al. (Kan.) 


ACTIONS FOR BENEFITS. 


Insurer, defending on grounds of no Hability due to death from cause 
exempted by policy need not offer to return any premiums before 
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availing itself of the defense. Red Men’s Fraternal Accident Ass’n 
of America vs. Rippey (Ind.)....... CeCe ERS RCURECK CESAR CORE OR wees Bae 
Held, that such section of the code which stipulates where suit may 
be brought is applicable to an accident insurance company. 
Cochburn vs. Hawkeye Commercial Men’s Ass’n.—Nugent et al. 
vs. Hawkeye Commercial Men’s Ass’n (Iowa)........ee00% smtce Ben 
Where insurance was paid to beneficiary seven years after disappearance 
upon her giving bond to return same in case insured was found 
alive and judgment entered on such bond, an actbon brought by 
heirs of beneficiary more than four years after the death of in- 
sured to revive the death certificate was barred, where rules pro- 
vided no action could be brought unless within three years 
within accrual cause, Mooney et al. vs. Supreme Council of 
Royal Arcanum (Pa.) 729 
In an action by an assignee of a claim on an accident policy, the evi- 
dence of a physician who treated insured for his injury, showing 
the progress of the patient, condition of injury, etc., was properly 
admitted when limited to its bearing on the extent of the injury 
and disability. Cochburn vs. Hawkeye Commercial Men's Ass’n— 
Nugent et al. vs. Hawkeye Commercial Men’s Ass’n (Iowa).... 141 
Complaint alleging that company had failed and refused to pay bene- 
ficiary’s claim except a partial payment and that there was due 
and unpaid a specified sum, failed to show any breach of the 
bond and was insufficient as against the sureties. Grand Camp 
of Colored Woodmen of Arkansas vs. Johnson (Ark.)....... eon 46 
Court did not err in sustaining a general demurrer to suit brought by 
alleged heirs-at-law where it was inferrable that beneficiary 
named in policy is still in life. Johnson et al. vs. Knights of 
Pythias of North and South America (G&a.) .....e.cceceeevece 214 
That death was due to a cause which by the certificate created no lia- 
bility is a matter of defense and need not be negatived or antici- 
pated by the complaint. Red Men’s Fraternal Accident Ass’n of 
America vs. Rippey (Ind.).......... ° ORES Dawe Keen wae 
St. Louis Police Relief Association organized ‘under statute is a private 
association governed by its members and not under control of 
governing officials of the board of police commissioners, nor is 
there any mandatory requirement making membersh'p in the 
assoociation by members of the force essential to their position, 
or otherwise than optional. De Runtz vs. St. Louis Police Relief 
BEE: CONG. 6:0 nk he 06 o. 5 6 81508 84S 6d OTe DRE E Rhea ceeEe® 467 
Where certificate expressly exempted liability from death from 
tuberculosis within one year, defense that such was the cause in- 
volved no issue of forfeiture, as a right must exist before it can 
be forfeited. Red Men’s Fraternal Accident Ins. Co. vs. Rippey 


Ser re rr oe oe tt ee oe ieee Pee er eer 721 
An estoppe! or waiver in order to be available to beneficiary must be 
specifically and distinctly plead and if not, evidence of such is 
not admissible. Modern Woodmen of America vs. Weekley 
aS rads Wad. Seta POE S Wx 6b Oe ESE OR OE Le AEROS RES 728 
If loss is within a warranty or exception it must be ‘pleaded affirmatively 
by defendant. A general denial put in issue whether there was 
such visible marks on the body as,provided for in by-laws even 
though allegations as to visible marks were unnecessary. Mutual 
Trust & Deposit Co. vs. Travelers’ Protective Ass’n of America 
i ee ee ee ee ey eee ee ee eee ee 827 


The presumption that the business transacted in Pennsylvania by an 
Alabama beneficial association is what the Association declares 
it to be and not an insurance business may be overcome by the 
evidence. Held, to show that the business transacted by the 
defendant order was that of life insurance. Marcus vs. Heralds 
Of Liberty (PA) .cccosscsscccescsene Coesecssesccccescccvces OF 
In an action on a benefit ‘certificate the result of coroner’s inquest was 
admfssible as prima facie evidence of the fact that death resulted 
from the cause found by the coroner’s jury. Boeck et al. vs. 
Modern Woodmen of America (TOWA).....cececee cee sorececes 49 
Held, on the fact stated, that the cause of action was. the injury, the 
measure of recovery being determined by is results, and that the 
evidence was therefore not error. Cochburn vs. Hawkeye Com- 
mercial Men’s Ass’n—Nugent et al. vs. Hawkeye Commer- 
Gal BEaS AMT. CROWE) < cccccece svvesisvnsicgessscoscess cocccce 863 
Error to exclude evidence that insured was killed while violating a law 
where fraternal benefit certificate provided that it should be vold 
if insured died in consequence of an attempted violation of law. 
Eminent Household of Columbian Woodmen vs. Howle (Ark.).. 89 
Where an alleged director of defendant corporation furnished a printed 
copy of defendant’s by-laws, on which his name appeared with 
others as directors, the authenticity of which by-laws was not 
denied, and he testified that he had attended a director’s meeting 
when the matter of assignment of a claim against defendant to 
another had been considered, the evidence sufficiently showed his 
official connection with defendant to impute his knowledge of 
the alleged assignment to defendant. Cochburn vs. Hawkeye 
Commercial Men’s Ass’n—Nugent et al. vs. Hawkeye Commercial 
Men’s Ass'n (Iowa).......+++- cevvccocee covvecoces coccccocccoece S42 











Topical Index. 


Statements that applicant had never been intemperate, but that he 
drank beer occasionally would not falsify by evidence that 
whiskey had been in his possession and that he had been seen to 
drink whiskey some three years before his death, etc, the other 
evidence being overwhelming to the effect that he never used 
whiskey as a _ beverage. Lakka vs. Modern Brotherhood of 
AIOPICE. CIOWOAD. 6 ctv ctecadtvecacndisevecredaneekecesetauss eocee 

It must be presumed that an association. knew of the practice of local 
camp in receiving and remitting assessments after the day on 
which they were payable. Dromgold vs. Royal Neighbors of 
MMOTICR. CH} ce cos cecv ss cecvcvceocccncvvstecesscesesscouucsgus 

Burden rests on insurer to prove fact of death from cause exempted by 
policy. Red Men’s Fraternal Accident Ass’n of America vs. Rip- 
BOG CIMELD -dsindetettesndeec cadudadenudones¥btnt ienesneKeadVeas 

In an action on benefit certificate defended on ground of forfeiture for 
nonpayment of premiums, evidence of retention of back premiums 
paid after actual notice of insured’s ill health admissible 
upon question of association’s intention in originally receiving 
premiums. Evidence that insured’s neighbors knew that she 
was not sick, not admissible to show that company had actual 
knowledge. Keyes et al. vs. National Council, Knights and Ladies 
of Security (MO0.) ...ccccecccvees eoereoereecccecrccessescee esee 


Where insured was killed in a difficulty with another and by-laws of 
association prohibited recovery under such circumstances, if the 
insured was the offending party, insured’s general reputation for 
peace and quiet and evidence that he was a violent and dan- 
gerous man was irrelevant. Whether insured was married and 
how many children he had was incompetent. Knights of 
Maccabees of the World vs. Shields (KY.).......sseeececcsevcece 

Evidence of statements by insured to another physician that he had 
diabetes at a time prior to date of application, admissible and 
material. Knights of Maccabees of the World vs. Shields (Ky.).. 

Proof by beneficiary of death of insured coupled with introduction of 
certificate makes out a prima facie case, casting on defendant the 
burden of establishing its defense. Bange vs. Supreme Council, 
LOG: OF BIOROP CF DEUOUE ClO d se 6:ncc cccéhctcatonenea stdseewceus 

Slight evidence showing an intention to waive a forfeiture of benefit 
certificate for nonpayment will prevent a forfeiture. Evidence 
that association retained back payments after actual notice of 
ill health, admissible as showing waiver of forfeiture. Keyes 
et al. vs. National Council, Knights & Ladies of Security (Mo.). 

Held to show that the use of intoxicants by insured was such that no 
conservative insurance society would have accepted insured as a 
risk with knowledge of his habits. Evidence held not to show that 
agent had authority other than to select examining physician and 
forward application. Modern Woodmen of America vs. Interna- 
Comal Treet CO. (COG)  occcesecéebc sterecconesersecben Hace ceaee 

One relying on change in beneficiary contract, must show that the 
change has been made in the manner provided for in the laws of 
ae association. Grand Lodge A. O. U. W. vs. Edwards et al. 
of ) ETT OR TEPC TTT ee eT ee Te ee ee ee 

Burden on defendant to establish his defense that member resigned 
prior to death. Keily et al. vs. Knights of Father Mathew (Mo.). 

Evidence that other members of the association had received notices 

* mailed at the time plaintiff's notice was alleged to have been 
mailed and had paid promptly, was inadmissible. State Division, 
Lone Star Ins. Union Vs. Blaassengame (TOE.) .cvcccccccceccevece e 


Evidence of applicant’s statement to physician admissible to show 
that he did not make any misrepresentation. National Council 
of the Knights and Ladies of Security vs. Sealey (Tex.)...... 


Lapse. Evidence held sufficient to show nonpayment though assess- 
ment was payable either to association or to authorized depository 
bank. Mulherin vs. Bankers’ Life Ass’n. (Iowa) ........eeee0- 


Where defendant set up a forfeiture for nonpayment where plaintiff 
alleged no notice of assessments were mailed, held to sustain a 
finding that notices of such assessments were not mailed at such 
time as to justify a forfeiture prior to the time those assess- 
ments were actually tendered, three days before member’s death. 
State Division, Lone Star Ins. Union vs. Blassengame (Tex.).. 


In an action by former wife against insured’s heirs to recover proceeds 
of fraternal beneficiary policy, held, plaintiff not entitled to 
payment of certificate unless she was dependent upon member 
at time of death; the burden of proof rests upon ber. If it were 
shown that by his death the former wife could not recover on a 
judgment rendered previous to his decease, she would be regarded 
as dependent upon him. The fact alone that such judgment had 
been satisfied would not make her dependent upon him if his 
death did not prevent the collection of her judgment. Johnson 


vs. Grand Lodge A. O. U. W. of Kansas et al. (Kan.)............- 
Burden of establishing the fact of a proper hearing upon fraternal order 
was on the defendant. Kulberg et al. vs. National Council, 
Knights and Ladies of Security (Min.)...cccccccccccccsccecccece 
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Evidence, held to show neither acquiescence in the order of expulsion 
nor abandonment of membership. Kulberg et al. vs. National 


Council, Knights and Ladies of Security (Minn.). vues eeamese 
Defense of self-destruction is an affirmative defense and ‘purden rests 
on association. Benard et al. vs. Protected Home Circle 
CN, Fe) ovv..00 6.00 viec000s. cee crepabs Sa 0esungee. seepecesesse ce 


Held, that the facts proved were insufficient to raise the presumption 
of death, arising from an absence from home, unheard from, for 
a period of seven years. Modern Woodmen of America vs. 
A SS errr TT yee ere eT eee Cr eT 
New contract by which certificate was discharged and satisfied, was 
admissible in evidence though there was no new consideration; 
it then being a question for the court or jury as to its sufficiency 
to bar the action. Robertson vs. District Grand Lodge No. 23 
Ce? b.ceweace eC edeOREs,  440KEEROEES SebOR ROSS CICERO REED OS 
Evidence of disappearance of insured, continued absence for more than 
seven years and of inquiry and search for him was such that 
it sustains finding of jury that he was dead. Pierson vs. Modern 
Woodmen of America (MINN.)  .ccovcccccccccsccsscvoecscoes ° 
Where proofs of death furnisheu by beneficiary give suicide as cause 
of death, the burden is shifted to plaintiff to show that it was 
not caused by suicide. Jenkner vs. Supreme Tent, Knights of 
Maccabees of the World et al. (P@.) weccsncvcs sovccece sovoce 
Trial judge sitting as trior of both law and facts, was authorized to 
find that association had waived forfeiture which would have 
resulted from nonpayment of arrearages of dues; or he was au- 
thorized to find there was no arrearage of dues. Patterson vs, 
Bauitable Life Assur. Soc. (APK.) .ccvccccccrssvesccccsesecscees 
The fact that decedent was attended by a physician at a natural child- 
birth within five years did not make her answer false, that 
being not an illness or ailment within the meaning of the ques- 
tion. Ladies of Maccabees of the World vs. Kendrick (Tex.) 
Held, that the scope of the assignment was a question for the jury, and 
was properly submitted under instructions requiring them to find 
that there had been an assignment to N. of the Assured’s right 
to recover on the certificate, and that defendant had notice of the 
assignment before it had settled with assured, in order to entitle 
plaintiff to recover. Cochburn vs. Hawkeye Commercial Men's 
Ass’n—Nugent et al. vs. ttawkeye Commercial Men’s Agss’n 
(Iowa) .....- cocccvcccce ecccccccccvece oe 
Proof of receipt of notice “in “time for member to exercise. his ‘rights is 
necessary to sustain a suspension where such notices were not 
mailed to his regular address. Bange vs. Supreme Council, Le- 
gion of Honor of Missouri (MO.) .........+.eeeeee geccsces a ,0. 98:8 
Question of forfeiture of certificate and waiver for jury. Keyes et al. 
vs. National Council, Knights & Ladies of Security (Mo.)...... 
In an action on a policy governed by by-laws providing that no liability 
shall attach thereon until after thirty days from its issuance 
where insured died within thirty days, a peremptory instruction 
for defendant should have been given. Grand Lodge of Colored 
Bnightse of Pythiag ve. Geny (BIBS. .ncccccccccceveccccsescee 
On the facts stated, held no misrepresentation under the. laws of the 
order providing that such should defeat: any recovery. National 
Council of the Knights and Ladies of Security vs. Sealey (Tex.). 
Question for jury as to whether member resigned from order during his 
life time. Keily et al. vs. Knights of Father Mathew (Mo.).... 
Instruction that burden of proof was upon defendant to show that 
notices were mailed at that time were not objectionable. State 
Division, Lone Star Ins. Union vs. Blassengame (Tex.) .......+- 
Where evidence on certificate was conflicting as to whether deceased 
was in arrears or had been legally suspended at time of death, 
issue was properly left to the jury. Grand nent F. & A. M. 
OF Texas V8. Dillard (TeX) ..ccvcccccscccceccssersevescvessescses 
As against defendant’s request for directed verdict, “evidence heid 
sufficient to take the case to the jury on question whether hear- 
ing pursuant to which assured was expelled was such as to 
deprive the court of jurisdiction because no apyveal was taken 
within the order. Kulberg et al. vs. National Council, Knights 
and Ladies of Security (MInn)..........seeeeseeseseeees covcece 
Whether clerk of local agent of order had authority to refuse to receive 
yg wenten held question for the jury. Supreme Lodge K. P. 
Connelly (Al@.) cccccccces ees ce ecccccceccececes 
Trial qnnes did not err in answering a question’ asked by juror. Ruder 
vs. National Council, Knights and Ladies of Security (Minn.). 
Motion for nonsuit on ground that insured at his death was living 
in concubinage, in violation of the laws of the order, properly 
refused where, after consideration of claim at meeting of lodge, 
beneficiary was declared to be legal wife of insured, and was di- 
rected to secure letters of administration, as it was for the jury 
to decide whether lodge waived a strict compliance. Little et 
al. vs. Grand Lodge K. P. of South Carolina (S. C.)..... 
Held, to make it a question for jury whether insured took “poison ‘by 
mistake or for suicidal purpose. Benard et al. vs, Protected 
Home Circle (N. Videsvovcs scvveses werir eC stneeues 
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Topical Index. 


Sufficient doubt to require submission to jury as to whether question 
concerning pregnancy was asked applicant, is raised by examiner’s 
testimony that he was unable to say whether he asked her the 
question and that he was unable to tell whether he asked all the 
questions in the blank. Clark vs. North American Union (Mich.) 

Evidence held sufficient to take to jury, question whether assignment 
had been paid. Royal Neighbors of America vs, Laufman (Ky.).. 

Where evidence presented a question of fact as to whether he drank 
carbolic acid with suicidal intent or by mistake, and there was 
evidence that beneficiary, without knowledge of contents, 
signed the proofs of death prepared by insurer’s agent giving 
suicide as cause, court properly refused to direct verdict for 
defendant. Jenkner vs. Supreme Tent, Knights of Maccabees of 
Che Werle GC Gh. CPM Piviceses eacetas cavervewesdas c6bdee. oh 0 Ke 

Payment of dues, Conflict of two findings must be reconciled by 
reference to the _ record. Sovereign Camp Woodmen of the 
WORT VE FOGG CHOP occas bce eerie. beacr’ saneaave neces 

Answers to special interrogatories concerning visible marks of injury 
on body were not so inconsistent with the general verdict as 
to warrant a judgment for defendant notwithstanding the verdict. 
Mutual Trust & Deposit Co. vs. Travelers’ Protective Ass’n of 
BIRGER COMET e. 2 6 CRAKE CEM e DERE Koaidas« Ketanen 6h aman 

Defendant having clearly indicated its intention to refuse further recog- 
nition of assured’s membership, subsequent tender of dues and 
assessments was not necessary. Kulberg et a.. vs. National 
Council, Knights and Ladies of Security (Minn.) 
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